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In the matter of Retail Adventures Pty Limited (in liquidation)

Supreme Court of NSW Proceedings No. 2014/376655

Plaintiff’s Qutline of Submissions

Background

1. The plaintiff is an unsecured creditor of Retail Adventures Pty Limited (in
liquidation) {(RAPL).

2. On 19 April 2013, the plaintiff entered into a funding agreement with TMF
Bentham Limited (IMF) to finance proceedings seeking orders to set aside a
resolution that RAPL execute a deed of company arrangement and to wind
RAPL up (clause 12 of the IMF Funding Agreement at pages 38 to 39 of
exhibit PH-1 to the affidavit of Mr Rainford swom on 18 December 2014) (the
IMF Funding Agreement). 131 other unsecured creditors of RAPL entered
into identical funding agreements with IMI (see [6] to [8] of the affidavit of
Ms Khouri sworn on 27 February 2015 and Tab 1 of exhibit SMK-1). A copy
of the plaintiff's IMF Funding Agreement is attached to these submissions.

3. The proceedings were successful before Robb ] and on appeal: see Helenic Pty
Ltd as trustee of Hie Mastrantonis Fomily Trust v Refail Adventures Pty Ltd
(Administrators Appointed) [2013] NSWSC 1973; and DSG Holdings Australin
Pty Ltd & Anor v Helenic Pty Ltd & Ors [2014] NSWCA 96 (collectively ‘the
Proceedings’), RAPL was wound up by order of Robb J on 3 February 2014.

4. The liquidator of RAPL has recovered approximately $21 million as a result
of pursuing claims only available to a liquidator. That money is now to be
distributed to creditors. When that happens, under the IMF Funding
Agreement, the IMF Funded Creditors are required to pay money to IMF.

! The plaintiff and those 131 other unsecured creditors are collectively referred to as “the IMF
Funded Creditors”.



This has the practical effect that the IMF Funded Creditors will receive a
significantly smaller return than the creditors who did not enter into a

funding agreement with IME.

Had the resolution for entry into the proposed deed of company arrangement
(DOCA’) not been set aside, the fund available for distribution to creditors
under that deed would have been RAPL's cash at bank (of approximately
$4.6 million; see p. 64 of exhibit SGH-1 to the affidavit of Mr Hedge swom on
22 December 2014) and a possible confribution of $5.5 million. The DOCA
released the director (Ms Cameron), the former directors and related parties
(DSG and Bicheno) from any cause of action the company had against them
(Administrators’ report at pages 60 and 62 of exhibit SGH-1 to the affidavit of
Mr Hedge sworn on 22 December 2014). In any event the claims under part
5.7B of the Corporations Act would not have been available to the Deed

Administrator.

. In the liquidation, to date, the sum of $21.231 million has been received by the
liquidators in settlement of claims: under s588FE of the Corporations Act; for
insolvent trading; and for preference payments (Affidavit of Vaughan Neil
Strawbridge swormn on 27 February 2015 at [11]; [13] to [23]; and [25] to [35]).
In addition to providing funds for distribution to creditors, the terms of those
settlements have significantly reduced the pool of creditors because Ms
Cameron, the former directors of RAPL, the associated entities of Ms
Cameron and (except in one case where the preferential payment was repaid
in full) the recipients of the preferential payments have each agreed not to
prove in the liquidation of RAPL (Strawbridge Affidavit at [31] and [34]).

The liquidators now intend to make an interim distribution to creditors of the
sum of §17 million (Strawbridge Affidavit at {60]). The liquidators calculate
that, from this distribution, the IMF Funded Creditors are obliged to pay
between $1,561,778 and $1,881,271 {depending on the total creditor pool after



the final adjudication of proofs of debt) to IMF under the IMF Funding
Agreements (Strawbridge Affidavit at [64])2.

8. The orders sought, if made, will have the effect that the amounts due to IMF
will be paid from the $17 million interim dividend amount before
distribution of the balance is made to all creditors on a pari passu basis. By
this means, all creditors (other than priority creditors under s, 556(1), will
bear equally the cost of funding the Proceedings. If the orders are not made,
the creditors who did not enter into a funding agreement will effectively

receive a windfall.

9. The liquidators calculate that if the orders sought are not made (Strawbridge
affidavit at [65] and [66]):

a. The interim dividend paid to creditors will be in the range of 10.44
cents in the dollar to 14.17 cents in the dollar.

b. From this dividend, the IMF Funded Creditors must pay the amounts
due to IMF (of between 5.01 cents in the dollar and 6.04 cents in the
dollar).

¢. the IMF Funded Creditors will actually receive the net amount (after
payment to IMF) of between 5.43 and 8.13 cents in the dollar, whilst
the non funding creditors will receive a net amount of between 10.44

cents and 14.17 cents in the dollar.

10. If the orders sought are made all the unsecured creditors will each receive the

same interim dividend in the range of 9.48 cents and 12,60 cents in the dollar.

2 There are immaterial differences between the list of IMF Funded Creditors set out in the
confidential exhibit to Mr Strawbridge’s Affidavit and that at Tal 1 of exhibit SMK-1 to Ms
Khouri's affidavit. In particular, the liquidator erroneously records Knight Frank Tasmania
as an IMF Funded Creditor.



s. 564

11,

Section 564 of the Corporations Act is in the following terms.

Power of Court to make orders in favour of certain creditors

Where in any winding up:

(@) property has been recovered under an indemnity for costs of
litigation given Dby certain creditors, or has been protected or
preserved by the payment of money or the giving of indemnity by

creditors; or

(b) expenses in relation to which a creditor has indemnified a

liquidator have been recovered;

the Court may make such orders, as it deems just with respect to the
distribution of that property and the amount of those expenses so recovered
with a view to giving those creditors an advantage over others in

consideration of the risk assumed by them.

12. The provision has a long lineage in companies legislation. It existed in almost

13.

14.

identical form as s. 450 of the Companies (New South Wales) Code and s.
292(10) of the Companies Act 1961. Earlier analogous provisions include s.
297(7) of the Companies Act 1936 and s. 10 of the Bankruptcy Acts
Amendment Act 1896 (NSW) (Jarbin Pty Ltd v Clutha Lid (in lig) [2004]
NSWSC 28 per Campbell ] at [50] to [57]).

There are many cases dealing with the operation of the section. Because of
the recent surge in litigation funding, none of them deal with a situation
where some creditors have procured a funding agreement. The usual basis
for an application under the section is that some creditors have directly

funded and/or indemnified a liquidator whilst others have not.

The locus classicus of the approach to be taken in s. 564 cases remains as

stated by Brownie | in Houseliold Financial Services Pty Ltd v Chase Medical



15.

16.

Centre Pty Lid (1995) 18 ACSR 294 in the following passage at pp.296-7
{approved by the Court of Appeal in State Bank of New South Whales v Brown
(2001) 38 ACSR 715):

The last words s 564 provide for, and the authorities accent the
need to assess the risk run by the indemnifying creditors, for
whose benefit an application is made, but the authorities show
that it is also appropriate to look to the sum recovered (or the
value of the property recovered), the failure of other creditors to
provide the indemnity, the proportions between the debts of the
indemnifying creditors and the other debts, the public interest in
encouraging creditors to provide indemnities so as to enable
assets to be recovered, and, generally, the totality of the
circumstances; and there has been a tendency in recent times to
adopt a more liberal approach, in favour of indemnifying
creditors. See Re Bavistock (1946) 14 ABC 30; Re lvermeg; Ex porte
Official Receiver (1974) 36 FLR 187; Re Passmore; Ex parte Official
Receiver (in lig) (1984) 56 ALR 181 at 186; Re Kyrn Nominees Pty
Lid (in lig) (1987) 11 ACLR 767; 5 ACLC 811 at 819; Re Ken
Godfrey Pty Lid (in lig) (1994) 14 ACSR 610; 12 ACLC 1071.

See also In the mantter of Proficient Building Compnny Pty Ltd [2011]
NSWSC 1540 per Baxrett ] at [15]; and I the mntter of Babcock &
Brown Limited (in Liguidation) [2012] FCA 107 per Emmett ] at [51].

Ultimately, under s. 564, the Court must decide what is ‘just’ and this
requires consideration of a wide range of circumstances. The comprehensive
nature of the relevant inquiry has long been recognised: see State Barik of New
South Wales v Brown per Spigelman CJ at [30] and Parbery & Anor re Lecan
Constructions Pty Lid [2006] NSWSC 662 per Barrett ] at [18].

There are a number of preconditions to the jurisdiction conferred by s. 564.
In the present case the preconditions for both of the prescribed alternatives

under s. 564(a) are satisfied, being that ‘where in any winding up”:



17.

18.

19.

a. ‘property has been recovered under an indemmnity for costs of

litigation given by certain creditors’; or

b. property “has been protected or preserved by the payment of money

or the giving of indemnity by creditors’ .

‘property’

The relevant ‘property’ that has been protected, preserved or recovered by
the IMF Funded Creditors was the choses in action which gave rise to the
settlement funds. It is accepted that choses in action comprise ‘property” for
the purposes of s. 564 (In the matter of Shepherds Producers Co-operative Lid (in
lig) [2012] NSWSC 390 per Black J at [9]). Those choses in action have now
merged into the settlement funds.

‘in the winding up’

It has been held (at least by implication) that for s. 564 to apply, it needs to be
demonstrated that, relevantly, each of the recovery of property, the
‘protection Or preservation of property’ and the ‘payment of money’ must
occur during the winding up. The period of the winding up has been held to
be that period beginning on the appointment of the liquidators (Fuji Xerox
Australia Pty Lid v Tolcher & Ors [2004] NSWCA 284 per Spigelman CJ at [13]
with whom Sheller and Tobias JJA agreed at [16] and [17] respectively).

lby!

The word by’ in subsection 564(a) dirvects attention to a causative link
between the payment of money and the relevant protection, preservation or

recovery.

‘under an indemnity”



20.

21,

22.

The promise to pay IMF money, at least in part, was to reimburse IMF for
money it outlayed for the purpose of the litigation (clause 12.1.1 of the IMF
Funding Agreement and the definition of Project Costs in clause 1.1 at pages
29 and 38 of exhibit PH-1 to Mr Rainford’s affidavit). This is an indemnity by
the creditors to IMF for those outgoings. That indemnity, although given
during a period before the winding up, was a continuing promise and
obligation. It continued through the winding up. The obligation to indemnify
is contingent upon funds being received. Without that contingent indemnity,
the company would not have been wound up and the funds would not be

available.

Whilst historically such indemnities have been given by creditors directly to a
liquidator, there is nothing in the words of the statute that in any way lmits
who the indemnity is provided to, All that is necessary is a causal connection
between the indemnity and the recovery of property that is apparent in this

case.

Thus ‘property has been recovered in the winding up under an indemnity for

the costs of litigation given by certain creditors’.

‘payment of money’

. Jurisdiction under s. 564 is also enlivened because the IMF Funded Creditors’

obligations to pay money under the IMF Funding Agreement will arise only
upon receipt by them of the interim distribution in the liguidation (clause 12
and the definition of ‘Resolution” and ‘Resolution Suny’ in dause 1.1 of the
IMF Funding Agreement at pages 38 and 30 of exhibit PH-1 to Mr Rainford’s
affidavit). This payment by the IMF Funded Creditors arises by virtue of a
series of contingent obligations contained in the IMF Funding Agreement,
which was entered into when RAPL was in administration. The contingency
is fulfilled once the interim dividend is paid, and the IMF Funded Creditors'
obligations will become actual at that time. The relevant "payment of money’

will occur “in the winding up’.



24.

25.

26.

27.

‘protected and preserved’

The relevant property was both ‘protected and preserved’ by the promise to
pay the money in the winding up because prior to the winding up order the
company’s status was in a state of flux. It did not then possess the choses in
action which led to the settlement funds but it had the prospect of those
causes of action depending on ifs status. If RAPL had proceeded to a DOCA,
such prospective claims would have been forever lost to it. By the winding
up order itself those claims were protected and preserved in the sense that

they became available to the liquidators for the benefit of creditors.

The payment of money to IMF ‘protected’ or ‘preserved’ the choses in action
because it will occur by the performance of the contingent promise made by
each of them which funded the Proceedings to wind up the company.
Without those promises, the settlement sums would not ultimately have been
received by the liquidators. It is not possible to disentangle the contingent
promise from the payment itself. Thus, the ‘payment of money’ will have
had the effect of preserving or protecting the property within the meaning of

the section.

On this analysis, it is the payment of money that protected or preserved the
asset notwithstanding payment will happen at a point in time that the

protection or preservation has worked to benefit all creditors.

‘just

There being jurisdiction under s. 564 established, the question then arises as
to whether it is just that all creditors bear the burden of the amounts owed

under the IMF Funding Agreements. The relevant facts include:

a. The creditors as a body were given the opportunity to join in the IMF
funded proceedings: see the affidavit of Mr Rainford at [8} and [9];
and the affidavit of Ms Khouri at [13].



. IMF stated that it would not fund any proceedings unless there werea
sufficient number of unsecured creditors who wished to retain their
services (being creditors owed in the region of $50 million); see p. 18

of exhibit PH-1 to Mr Rainford’s affidavit,

IMF Punded Creditors, under the IMF Funding Agreements, were not
exposed to any orders for costs which may have arisen in the
Proceedings and were not obliged to make payment to IMF other than

out of any proceeds they received.

. Without the IMF funded Proceedings, the settlement sums of
$21,231,000.00 would not have been received for the benefit of
creditors. The underlying causes of action would have been released.
Even if the deed contribution of $5.5 million had been made (which
was not compulsory under the proposed deed of company
arrangement), the amount available for distribution to creditors

would have been substantially less.

Of the formal proofs of debt received by the liquidators to date there
are 109 IMF Funded Creditors who have claimed the total sum of
§25,008,859 and 397 unfunded creditors who have claimed the total
sum of $102,271,154 (see the table set out in Mr Strawbridge’s affidavit
at [48]).

If the orders sought are nol made, the IMF Funded Creditors will
receive approximately half the interim dividend of the creditors who

did not fund the Proceedings (see Sthrawbridge Affidavit at [65] and
(66]).

. If the orders sought are made, the creditors who did not fund the
Proceedings will receive a dividend in the likely range of 9.44 cents to
12.53 cents, rather than in the range of 10.44 cents to 14.17 cents.



h, There is no evidence to suggest that the Proceedings to set aside the
resolution could have been brought by any one or more creditors

without IMF’s involvement (or without the involvement of any other

funder).

28. The current circumstances are unusual in that the IMF Funded Creditors did
not assume litigation risk in the sense of exposure to costs or funding
obligation. Nor do they seek any “uplift’ on their return as is common in
applications under s. 564 of the Corporations Act. Fad one or more creditors
funded the Proceedings directly then the usual application would be for the
return of costs plus an uplift referable to the rates of litigation funding,

'risk’

29. The risk assumed by the IMF Funded Creditors was that, as a consequence of
entering into the IMF Funding Agreement, they would receive less from the
ultimate proceeds of any chose in action than creditors who chose not to
engage IMF. Unless the orders sought are made, that is what will occur in
this case. As a matter of principle such a risk is no different from a risk

assumed to indemnify or pay a liquidator.

30. Where all creditors will share in the dividend derived from the Proceedings
to set aside the resolution, and in light of the underlying policy of insolvency
law that classes of creditors share rateably in distribution, it is just that all
creditors bear the burden of the IMF funding. It would be unjust, and
contrary to the policy of the legislation, for the creditors who did not engage
IMF to enjoy a windfall at the expense of the IMF Funded Creditors.

Equitable Lien

31. Alternatively, by reason of the effect of the IMF Funding Agreements, the

IMF Funded Creditors are entitled to an equitable lien over the proceeds of

10



Dated:

settlement in accordance with the authorities and principles collated in

Stewart v Atco Conifrols Ply Lid (in lig) [2014] HCA 15.

11 Marxch 2015 Robert Newlinds

Vanessa Whittaker

Counsel for the Plaintiff
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IMF (AUSTRALIA} LTD ~ FURDING AGREEMENT Page 3

OVERVIEW

Al
B.

IMF is the holder of Australian Financial Services Licence Number 266808,

The Applicant is owed at least $10,000 by Retail Adventures and has one or more Claims and
other persons have claims which are the same or similar to the Claims.

Subject to IMF forming the view that there are sufficient Funded Persons fo make Proceedings
commerzially viable then, unless the Claims and the Other Claims have already been resolved,
Pre-Proceedings Steps andfor Proceedings may be commenced against all or any of the
Respondents h respact of some or all of the Claims and the Cther Claims it order t0 prosecute
and resolve the Claims and the Other Claims.

The Applicant has requested IMF {o provide the management and funding components of the
Project. The Applicant consents to IMF conducting stuch Investigations as IMF may consider
appropriate.

IMF is prepared to conduct the Project Investigation and Project Management and pay the
Profect Costs pursuant to the terms of this IMF Agreement and the Olher Funding Agreements.

The Applicant has agreed, in retum, fo assign to IMF a share of the Resolution Sum (if any) on
the terms of this IMF Agreement.

IMF proposes fo enter into an agreement with the Lawyers in the terms set outin Schedule 1 to
this IMF Agreement.

The Applicantis aware that IMF will also provide funding to Other Funded Persoris which funding
may be in the same or different terms to this IMF Agreement, and 1MF may fund ofher actions
against the Respondents unrelated to the Claims.

The Applicant is aware that where the Applicant has more than one Claim against more than one
Respondent, it is possible that separate Proceedings may be instituted against different
Respondents in relation to those Claims.

The Applicant is aware that his, her or its Claims may be pursued in common with some or alt of
the Other Claims and may be against one or more of the Respendenis and that any Class Astion
may include (as members of the cass) persons who have not entered info a funding agreement

with IMF.

The Applicant and IMF acknowledge that each has, by viriue of their respective contribuiions,
obligations and entifements (including each to receive a share of any Resolufion Sum} set aut in
this IMF Agreement, an interest in the Claftns, the Proceedings and any Resolution Sum.

The Applicant acknowiedges that IMF's funding under this IMF Agreement is likely to increase
the amount of any dividend or payment made ta the Applicant in respect of the debt owed fo the
Applicantin the administration of Retail Adventures.

AGREEMENT

1.

1.1,

Deafinitions

In this IMF Agreement, in addition to the temns in bold which are defined elsswhere in this MF
Agreem ent (including the Schedules) and unless the context requires otherwise, the following
terms hiave the meanings set out helow:

“Acquisition’ has the same meaning as In the GST Act

“Adverse Costs Qrder” means any costs order made in favour of the Respendents {or any of
them) against any Funded Person andfor IMF in the Pre-Proceedings Steps or the Proceedings
in respect of costs of the Respondenis Or any of them incurred during the term of this IMF
Agreement ar any Other Funding Agreement.
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IMF (AUSTRALIA) LTD ~ FUNDING ABREEMENT Page 4

“Altermative Dispute Resolution Process” means any form of naegofialion, discussions,
mediation, condiliation, expert defermination or other form of consensual dispute resolution
nrocess (other than arbifration) which seeks to Settle the Claims andfor the Other Claims andfor
the Pre-Procesdings Steps or the Proceedings.

“Alternative Liguidator” means a liquidator of Retail Adventures other than officers of Deloitte
Touche Tohmatsu, For the avoldance of doubt, neither an Altemative Liquidator nor any
Liquidator is an Other Funded Parscon,

“Applicant” means the individual whose detalls appear on the front page of this IMF Agreement
and the sucGessors or assigns of that individuai,

“Applicant’s Share” means the share borne by the Applicant calculated by reference to the
proportion that the amount of the Claims the subject of the Proceedings or the Settlement
concemed bears to the total amount of the claims of all Funded Persons the subject of the
Proceedings or the Seitement concerned. Where there are no other claims so subject, then the
Applicant’s Share is 100%. The amount of the Claims and the claims of all Funded Persons and
the Applicant's Share will be determined by the Lawyers,

“Claims” means the claims the Applicant has or may have against some or all of the
Respondents under saction 588M(3) of the Corporations Act for loss and damage caused to the
Applicant arising out of the supply by the Applicant of goods andfor services to Retail Adventures
worth at least $10,000 (including GST) for which payinent remains outstanding as at the Date of
Commencement,

“Class Action” means proceedings commencad, or to be commenced under Part IVA of the
Federal Court of Austrafia Act 1876 (Cih) against any of the Respondents.

“Consideration” has the same meaning as in the GST Act,
“CGorporations Act” maeans the Corporations Act 2001 (C'th).

“Costs Order” means an order made by a Court requiring one or more parties o any of the
Proceedings and/or IVF {o pay the costs incurred by anather party to the Proceadings.

“Coust” means the court in which the Proceadings are conducted.

“Date of Commencement” means the date this IMF Agreementls signed by IMF,
“*BOCA” means any Deed of Company Arrangement in respact of Ratail Adveniures.
“Efigible Applicant” has the same meaning as in section 9 of the Corparations Act,

“Eaminations” means any examinations conducfed under the provisions of the Corporations
Act inrelafion to the examinable affairs of Retail Adventures.

“External Controller” means:

{a) in relation to an individual, the Official Trustes in Bankruptey, an Official Receiver in
Bankruptey, a frusiee in bankrupley and a confrotiing trustee.

(b) Inretafion to a body corporate, an administrator (including a volurtary adminlstrator or an
adminisirator under a deed of company arrangement, scheme of arrangamernt, compromise
or other arangernent), a provisional liquidater and a liquidator and includes a Liquidator.

“Funded Parson” means the Applicant and any person who has entered or enters into an Other
Funding Agreement. For the avoldance of doubt Funded Person does not include any
Liquidator.

*G3T" has the same meaning as in the GST Act,
“GST Act” means the A New Tax System (Goods and Services Tax) Act 1999 (Cth).
“IMF” means IMF (Ausiralia) Ltd (ACN 067 298 088).
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“IMF Agraement” means this agreement (including Schedules 1, 2 and 3) between the Applicant
and IMF and, if amended, this agreement as amended.
“nput Tax Gredit” has the same meanlng as In the GST Act.

“Investigation Product” means all Information, documentation, analyses, results and
conclusions obtained, conducted or reached (as the case may be) by IMF in or as a result of the
Project Investigation.

“Judgment” means any judgment of a competent Court against any Respondent in respect of
any Claim or Other Claim or any part of any Clalm or Other Claim.

*Lawyers” means Cdlin Biggers and Palsley of Level 42, 2 Park Straet, Sydney, New South
Wales, 2000, or any other solicitors appointed in their place as agreed between IMF and, if ore
hias been appeinted, the Represantative,

“Legal Worlk"” means advice and other legal services which the Lawyers consider reasonably
necessary to prosecute and resolve the Clalms and the Other Clalms and the Proceedings (other
than any Proceedings brought by an Alternative Liquidator, unfess ihe Lawyers are also retained
to act for the Alternative Liguidator),

“Liquidator” means any liquidator from time fo time of Retall Adventures, Including an
Alternative Liguidator.

“Liquidator’s Funding Agreement” means any agreement between IMF and any Liquidator
under which IMF agrees to fund proceadings to be brought by the Liquidator seeking recovary
under sectlon 588M(2) of the Corporations Act.

“Other Claims™ means claims Other Funded Persons have or may have against some or all of
the Respondents for loss and dam age caused to those Other Funded Persons by the conduct of
one or more of the Respandents which claims are the same or similar to the Claims.

“Other Funding Agreement” means any agreement for the provision of funding by IMF fo a
person with Other Claims,

“QOther Funded Parsons™ means all persons who enter info or have entered into Other Funding
Agreemenis.

“Overarching Purpose” means to facilitate the just resolution of the Claims, the Other Claims,
the Pre-Proceeding Steps and ihe Proceedings according fo law and as quickly, inexpensively
and efficiently as possible with the aitn of maximising any Resolution Sum net of Project Costs
and minimising all risks including, in particuiar, the tisk of the Proceedings being unsuccessful.

¥PRSAY means the Personal Property Securities Act 2008 (Cth).

uPrivilege” unless the context cotherwise requires, means Jegal professionsl privilege and
includes any joint privilege and commaon Interest privilege.

“Pre.Proceedings Steps™ means all or any of the following steps to be conducted in accotdance
with the Overarching Purpose and fo the extent necessary to investigate, prosesule and resclve
the Claims and the Other Claims prior to or in preparation for the Proceedings:

(a) opposing any extension of the convening perlad for the second meeting of creditors of Retail
Adventures;

(b} applying to the Court for the appointment of a special purpose adminlstrator,

{c) applying to the Australian Securiies and Investments Commission for authorisation of a
nominated person to apply, as an Eligible Applicant, to the Court for an order o conduct
Examinations;

{d) the conduct of any Examinafions ordered by the Court;
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{e) an assessmentby the Lawyers of the strength and value of the Clalms and the Cther
Clalms in the light of irformation and doctrments oblalned as a result of the Examinations;

()  anapplication fo the Court to set aside any DOCA which fails, In the reasonable opinion of
the Lawyers, fo give adequate vaiue for the Claims and the Other Claims;

(g} anapplication to the Court to appoint an Alternative Liguidator on any DOCA being sat
aside;

{h) the offer by IMF to enter info a Liquidator's Funding Agreement and, If agreement can be
reached, the entry by IMF into any Liquidator's Funding Agreement; and

(i) all other actions and matters necessary or incidental ko any of the above steps.

“Proceedings” means:

{a) any and all Class Actions or other legal proceedings brought to prosecute all or some of
the Claims ard all or some of the Other Claims, a fest case that might assist in resolving
any part of the Claims or Other Claims, proceedings {other than the Pre-Proceedings
Steps) brought in contemplation of, or in ald of, a Class Action or other legal proceedings
including, without limltation, proceedings to access any Insurance palicy, for prefiminary
discovery, and any other proceedings or process (including any Altemative Dispute
Resolution Process); and

(b} If any Respondent (or any property, assets or liabililies of a Respondent] is or comes under
the confrol of an External Controller, all relevant methods of pursuing sorre or all of the
Claims and/er all or some of the Other Clalms in the extemal administration of that
Respondent, including through the lodgement of proofs of debt

“Project” means the Project invesfigation, the Project Management, the Pre-Proceedings Sleps
and the conduct of the Proceedings in order to achieve Resolution of the Claims and the Other
Claims consistently with the Overarching Purpose.

“Project Estimates and Time Line” moans fhe cost estimates {inclusive of any G8T payabile)
and time lina for the Pre-Proceedings Steps and, separately, for the Proceedings prepared by
IMF and the Lawyers at the Commencement of ihe Standard Lawyers Terms in the format of
Schedule 2 and any amended or varied Project Estimate and Time Line from time to fime

accepted tn writing by IMFE,

“Project Cosis' means the following costs and expenses incurred prior to the terminafion of this
IMF Agreement {(whether or not incurred prior to the Date of Commencement):

{a) the costs and expenses (cther than the Lawyers’ legal costs and disbursements) associated
with the Project Investigation, the Project Management and the Pre-Proceedings Steps;

(b) the costs Invalved in the provision by IMF of any security for costs;
{c) any Adverse Costs Order paid by IMF;
(d) the costs Incurred by tMF in guantifying any Adverse Costs Order;

(e} thereasonable legal costs and disbursements of the Lawyers incurred for the sole purpose
of preparing, proseculing and resolving the Claims and the Other Claims, the Pre-
Preceedings Steps and the Proceedings;

(N any costs paid by IMF pursuant fo sub-clauses 13,10 and 13,13 ¢f this IMF Agreement
and/or the Other Funding Agreements;

{g) el of IMF’s out of pocket costs and expenses pald, payable or incurred in relation to the
Project, incfuding In refation to any consultants engaged by IMF and inciuding in refation to
complying with or utilising the PPSA (other than those costs and expenses already referred
to in this definiion); and
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(h) any GST payable on any Supply made by any enfity as 2 result of the above costs or
expenses belng incurred.

*Project Investigation” means the Investigation referred to in sub clause 4.1.
*Project Managenent” means the management described In clause 7.

“Project Management Fee” means a fee, payable as Conslderation for the Project
Management, calcuiated as 20% of the Project Costs pald or payable by IMF as at Resolution.

“Related Entity” has the same meaning as in section 9 of the Corporations Acl.

"Representative” means any Funded Person (and there may be more than one) selected by the
Lawyers and who consents to being a representative party In any Class Action,

“Resolution” means when all or any part of the Resolution Sum Is received and where the
Resolution Sum is received in paris, or where there is more than one Proceeding, a “Resolution®
ocours each time a part is received and in respect of each Proceeding.

‘Resolution Sum” means the amount or amounts of any:

{a} payment under a DOCA and any dividend ar distribution by an External Conlfrofler of Retall
Adventures in respect of the debt owed to the Applicant by Retal Adventures;

(b} money or the value of any goods, services or beneflts for which all or any of the Clalms
(including In the Pre-Proceedings Steps andfor the Proceedings) are Setiled or for which
Judgment is given in favour of the Applicant In any Proceadings, and Includes any Interest
and costs recovered by the Applicant pursuant to a Costs Order or by agreement;

{c) ex gratla payment made by any Respondent in respest of alf or any of the Claims; and

(d) payment made in respect of all or any of the Cldms where any Respendent {or any
properly, assets or liabililies of any Respondent) is, or comes under, the control of an
External Controller,

“Respondents” tmeans Jan Cameron and any others in respect of whom IMF accepts, In lts
absolute discretion and in wriing, an exposure to an Adverse Costs Order.

“Refail Adventures' means Relall Adventures Pty Lid {Administrators Appointed) {(ACN 136 590
848} and, for the avoldance of doubt, if that company enters into a DOCA or Into liguidation, then
that company subject to the DOCA or liquidatfon.

“Security Interest” has the same meaning as that term Is given in the PPSA.

“Seftlement” means any resolution of any of the Claims or the Other Claims by admission of a
proof of debt in any external administration of a Respondent, any payment under any DOCA, any
dividend or distribution and any payment by an External Controller of a Respondent and any
agreement, compromise, discontintdance, waiver, payment, release, understanding or any other
arrahgement whatsoever (and whether before or after any Proceedings have been cotmenced)
where money, value or a benefit passes from or on behalf of &4 Respondent to any Funded
Person in respect of same or all of the Clalms and/or some or all of the Other Claitas in
circumstances where the Proceedings do not commence or, if commenced, do not continue, as
against that Respondent in respect of those Claims and/or Other Claims as a result of, or In
connection with, the passing of that money, value or benefit and “Settie”, “Setles” and “Settled”
have corresponding meanings.

“Standard Lawyers Terms” means the terms and condlilons attached as Schedute 1.
“Supply” has the same meaning as In the GST Act.
*Taxable Supply” has the same meaning as In the G8T Act.

“Tepmination™ means;
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2.

2.1,
2.2

2.3.

24

2.5,

2.6,

27.
28,

2.8,

3.2,

(@) afermination in accordance With clauses 18.2, 19 or 20; and

(b} any completion, failure, avoldance, rescission, amulment or other cessation of effect of
{his IMF Agreement.

"Truest Account” means the account to be maintzined by the Lawyers refesred to in clause 9.1.2.

General
The writlen tems of this IMF Agreement constifute the entire agreement between the parties,

Neither the Applicant nor IMF interd to be pariners or fiduclaries with or to each other. Nething in
this IMF Agreement shall consfitute the Applicant and IMF as partners or fiduciaries.

There will be no variation or amendment to the terms of this IMF Agreement except either;
2.3.1 inwriting slgned by the Applicant and IMF; or

2.3.2 where the variation or amendment is notffied in wriing to the Applicant by IMF and the
Appllcant does not notlfy IMF ik writing, within 21 days of having received IMF's
notification, that the Applicant objects to the variation or amendment,

A facsimile ransmission of this IMF Agreement sighied by any party o it wiltbe treated as an
original signed by that party.

if any provision of this IMF Agreement, or the application thereof o any person or circumstances,
shall be or become invalld or unenforceable, the remalning provislons shall ot be affected and
each provision shall be valid and erforceable o the full extent permitied by law.

The Applicant and IMF will promplly execute all documents and do all things that either of them
from fime to fime reasohably requires of the other io effect, perfect or complete the provislons of
this IMF Agreement and any transaction contemplated by it.

The singuiar includes the plural in this IMF Agreement and vice versa.

All references fo clauses, sub-clauses and paregraphs are references to clauses, sub-clauses
and paragraphs in this IMF Agreement.

A reference in this IMF Agreement to any legisiation or legislative provislon includes any statutory
modificatlon, amendment or re-enactment of that legislation or leglslative provislon, and includes
any subordinate legislation or regulations issued under that legislation of legislative provislon.

Cooling OF Period

The Applicant may, by written notice given to IMF at the address referred to In sub-clause 23.6
wlthin 7 days after signing this IMF Agreement, withdraw from this IMF Agreement. Such
withdrawal Wit cause this IMF Agreement to terminate but wili not be treated as a Termination.

Time is of the essence.

If the Applicant withdraws In accordance with sub-clause 3.1, the Applicant shall have no
continulng or further obligation to IMF save for any abligatlons of confidence arising in respect of
Information received by the Appilcant prior to the withdrawal, Nothing in sub-clause 3.1 shall
derogate from any obligatlons in relation fo Privilege attaching to any nformation received by the
Applicant or IMF prior to the withdrawal.

Project investigation

The Applicant acknowledges that by virlue of the terms of this IMF Agreement, IMF has an
interestin the outcome of the Pre-Proceedings Steps and the Proceedings and hereby agrees to
IME, at IMF’s discrefion:

4.1.1. Inv?stlgating the evidertlary basls for the Claims and the Other Claims (documentary atid
oral):
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4.2.

4.3,

4.4,

4.5,

4.6.

4.7.

4.8,

4.9,

8.1.

4.1.2, collating material documents relating to the Claims and the Other Claims;

4.1.3. investigating the capacity of any Respondent to pay any judgment, award or order which
may be made against that Respondent relating to the Claims and the Other Claims;

4.1.4. Investigating the interest of any Respondent o resolve the Clalms and the Other Claims by
any Alternafive Dispute Resolufion Process;

4.1.5. investigating any other matter that IMF determines is relevant to the Claims, the Other
Claims, the Pre-Proceedings Steps, the Proceedings or its obligations under this IMF
Agreement; and,

4.1.8. designing and implementing any Alternative Dispute Resolufion Process for the resofution
aof the Claims and the Other Claims, other than through legal proceedings.

The Applicant will provide, or procure the provision of, all information, documents and assistance
as IMF may reasonably request for the Project Investigation (including all decuments relating to
the supply of goods andfor services by the Appiicant to Retail Adventures which are the basis of
the Claims]) on the basis that the informalion and documentation is confidential in accordance
with sub-clause 14.3, provided for the purpose of resolving the Claims, remains the exclusive
property of the Applicant and will ba retumed by IMF at the conclusion of the Project,

Notwithstanding sub-clause 4.2 the Applicant agrees that any information or documents provided
to IMF may be used by IMF i the Project Invesligation and may be disclosed by IMF for the
purposes of the Pre-Proceedings Steps and the Proceedings.

The Applicant hereby authorises IMF to seel and obtain any Information and documentation
which IMF helieves may be relevant to the Clalms from any person or entity.

The Applicant consents fo IMF providing a copy of this IMF Agreement fo third parties who
request evidence of the aulhority granted to IMF pursuant to sub-clause 4.4,

IMF may, in its absoiute discretion, communicate with the Applicant from fime to ime about the
progress and results of the Project Investigation.

Without derogating from anything else in this clause 4, IMF may use the Investigation Product:

4.7.1 to assist IMF in the preparafion or prosecution of any proceedings to which this BviF
Agreement or Other Funding Agreaments aoply,

4.7.2 tomonitor its actual and potentlal obligations under this IMF Agreement and Other Funding
Agreements;

4,7.3 toreview whether it provides or continues to provide funding fn respect of the Claims and
the Other Claims or soma of the Claims or the Other Claims and the Project;

4.7.4 to obtain legal or financial advice, of financial services, in connection with or In support of
its perfarmance of this MF Agreement and Othet Funding Agreements; and

4,7.5 in any Alternalive Dispute Resolution Process.

IMF may retain and use the Investigation Product as set outin sub-clause 4.7 notwithstanding
any Termination or withdrawal by the Applicant pursuant lo sub-clause 3.1.

IMF may, i its absolute discretion, provide the Lawyers with some or all of the Investigation
Product.

Procaedings
The Applicant agrees that:

5.1.1 in the event IMF decides fo fund a Class Action, the Representatlve will determing, in
consultation with the Lawyers and IMF, what Claims and Cther Claims will be pursued in

the Class Action;
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3.2

6.1.

8.2

8.1.2 subject to clause 13, IMF will give day-to-day insiructions to the Lawyars on all matlers
canceming the Clalms and the Other Claims in the Pre-Proceedings Staps and the
Proceedings and may give binding instructions to the Lawyers and maka binding degisions
on behalf of the Applicant and the Othar Funded Persons in relation to the Claims and the
Other Claims; and

5.1.3 the Lawyers may determine the amount of the Claims and the Olher Claims and the
Applicant's Share of the amounts referred to in paragraphs 12.1.1, 12.1.2, 12.1.3 and
8.14.

Nothing in sub-clause 8.1 will be taken fo feiter or qualify in any way IMP's rights to terminate
this IMF Agreement under clause 18,

The Applicant’s Obligations
For the duration of this IMF Agresment, tha Applicant must

8.1.1 subjectfo this IMF Agreement, follow all reasoniable legal advice given by the L.awyers and
by counsel retained by the Lawyars in rélation to the Pra-Proceedings Steps, the
Proceedings and the Clalms and in the case of conflicting advice, will follow the advica of the

most senlor counsel retained;

8.1.2 promptly provide full, frank and honast instrustions to the Lawyers and counse| and provida
the Lawyers with all documents in the Applicant's possession, custody or power that are
relevant to the Claims, the Pre-Proceadings Sieps or tha Proceadings;

§.1.3 provide a signed, written witness statamant to the Lawyers on thair request for usg in the
Pre-Proceedings Steps and/or the Proceedings, attend the Court to give evidence inperson
if required by the Lawyaers to do so and aclively participate in any Alternative Dispute

Rasaolution Process;

6.1.4 diigently prosecute tha Pra-Procaedings steps and {he Proceedings and any appealsand do
all things necessary fo enable the Lawyers 1o ensure that the Pre-Procaedings Steps and tha
Proceadings and ary appeals are conducted consistenily with the Overarching Purpose;

8.1.5 comply with all orders of the Court and all siatutory provistons, regulatiens, rules and
directions which apply to the Applicant i relation to the Claims, the Other Claims, the Pre-

Procesdings Steps and the Procaedings;

6.1.6 provide IMF and the Lawyars with full contact details, including an emall address, and
tmmadlataly inferm the Lawyers and IMF of any changa In contact details;

6.1.7 immediately inform the Lawyers and IMF of any informafion, creumstanee or change in
circumstaneaes likely to affect the Claims, any issue in any Pra-Proceedings Steps or
Proceedings or the recoverabllity of any Resolufion Sum;

6.1.8 promptly tahe all appropriate aclions, at IMF's expense and with IMF's written agreemant, to
tax or assess any costs claimed by the Respondent in an Adversa Costs Order; and

6.1.9 taka all appropriate action to diligantly enforce any judgment obitaingd in the Procesdings
against the Respondants.

For the duration of this IMF Agreament, the Applicant must not, without the prior written consent
of IMF:

6.21 commeance tha Pre-Procesdings Staps and the Proceedings {if they have nat
been commetcad prior to the Date of Commencemant);

6.2.2 discontinue, abandon, withdraw or Selfle the Pre-Procesdings Steps or the
Proceedings or the Cialms against any Respondent or maka any admission in
relation to tha Claims or the Other Claims;

5.2.3 reject any Settlemant offer made by any Respondent;
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6.3.

64.

8.2.4 rejectany offer made by any Respondant to engage in any form of Alfernative
Dispute Resolution Process: and

6.2.5 terminate the retainer of the Lawyers of retain any other solleitors in place of the
Lawyers.

For the duration of this IMF Agreement, the Applicant instructs the Lawyers to:
6.3.1 subject o sub-clatises 13.3 and 13.4, comply with all instrucfions given by IMF,;

6.3.2 comply with ail orders of the Courtand all statutory provisions, regutations, rules
and directions which apply to the Applicant in relation to the Claims, the Other
Claims and the Pre-Proceedings sfeps and the Proceedings;

6.3.3 conduct the Pra-Proceedings Steps and the Proceedings efficiently and
effectively, within the Project Estimates and Time Line and in accordance with the
Overarching Purpose;

6.3.4 keep IMF fully informed of all material developments in the Pre-Proceedings
Steps and the Proceedings and in relation to the Claims, including immediately
informing IMF if, in the Lawyers® opinion, any Funded Person’s prospects of
achleving suceess In he Pre-Proceadings steps or the Proceedings or any
Respondent's capacity to pay any judgment is or is llkely to be impaired;

6.3.5 provide IMF with a copy of all advice given by the Lawyers or counsel to the
Applicant In refation to the Pre-Proceedings Steps and the Proceedings and the
Clalms and, if requested to do so by IMF, a copy of all documents obtalped from,
or provided to, any Respondent in the Pre-Proceedings Steps and the
Proceedings:

6.3.6 immediately inform IMF of all Setflement offers or offers (o engage in an
Alternative Dispute Resolution Process recelved fram any Respondent and allow
IMF the opportunity fo attend any Alternative Dispuie Resoluiion Process agreed
with any Respondent;

6.3.7 immedlately Inform IMF of any application for security for costs made by any
Respondent;

6.3.8 immedlately inform IMF of any Adverse Costs Order or of any circumstances
which might reasonably give rise to an Adverse Costs Order;

6.3.9 obtain, at IMP's expenise and with IMF’s wriften agreemert, a taxafion or
assesSment of any Respondent's costs comprising any Adverse Costs Order and
provide a copy of all documents relating o the taxation or assessment to IMF;
and

8.3.10provide full assistance and co-operation fo IMF In relatlon to opposing. taxing,
assessing or resolving any application for security for costs or any Adverse Cosis

Order.

The Applicant agrees to keep and preserve any documents relating to the Respondents, the Pre-
Proceedings Sieps, the Proceedings andfor the Claims and/or the Other Claims that the
Applicant has In hls, her or Is possession, custody or control and the Applicant:

8,4,1 will provide to the Lawyers all information and documents relevant fo the Pre-Proceedings
Steps and the Proceedings, the Claims and the Other Claims if and when so requested by

the Lawyers;

6.4.2 authorises the Lawyers, whhout waiving privilege, to provide the information and
documents referred to 1n paragraph 6.4.1 to IMF; and

8.4.3 if ordered to do so by a Court In any the Pre-Proceedings Steps and Proceedings refating
ta the Claims, autharise the Lawyars to provide the information and documents o any
Respondenl and to any third party the subject of a Colirt order.
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6.5. The Applicant's and the Lawyers’ obligations under sub-clatises 6,1 to 6.4 inclusive do not extend

B.6.

B.7.

6.8,

7.1.

7.2

7.3

to any Proceedings or Alternative Dispute Resdufion Process that relate solely to proceedings
being conducted by a Liquidator Under a Liguidator's Funding Agreement.

The Applicant:
6.6.1 will immediztely notify IMF if the Applicant is requested or required to disclose any
information relating to the negotiation, existence, terms or performance of this IMF

Agreement and if so requesiad by IMF will take such steps as may reasonably be available
to prevent disclosure of such parts of the information as IMF may nominate;

6.6.2 will not discloss to any person, other than to its legal and financial advisors for the purpose
of obtaining confidential legal or financial advice, or to M, any information:

6.6.2.1 to which Privilege or obligations of confidence attach; or

6.6.2.2 which is or may be protected from disclosure by reason that disclosure would or
may provide any Respondent with a strategic or tactical advantage in any of {he
Pre-Procesdings Steps or the Procsedings;

unless the disclosure is in accordance with advice from the Lawyers and is nenessary for the
purposes of the prosecution of those Pre-Proceedings Steps and Proceedings.

The obligations in sub-clause 6.6 are continting obligations and survive the Termination of this
IMF Agreement.

The Applicant will not, during the period of this IMF Agreement, have any communication with
any Respondent, or any officer, employee or agent of any Respondent relafing to the Clalms
andfor the Other Claims, or relating to any Sefflernent of the Claims and/or the Other Claims,
other than through the Lawyers or upon thelr reasonable advice.

Project Management

I wilf provide the followlng management services in respect of the Project:

7.1.1 liaising with the Applleant, Other Funded Persons and other persohs with claims or
potential claims against the Respondents:

7.1.2 advising the Applicant and Other Funded Persons on strategy;
7.1.3 saeking compliance with the Project Estimates and Time Line;

7.1.4 considering the advice of the Lawyers and providing day-to-day instructions to the Lawyers
subject to clause 13;

7.1,5 database and document management;

7.1.6 faclilitating periodic meetings between Project participants and reporting to the Applicant
and Other Funded Persons in respect of progress;

7.1.7 facilltating any Alternallve Dispute Resolution Progess; and

7.1.8 carrying out IMF's other obligations, duties and functions under this IMF Agreement and
the Other Funding Agreements,

IMF may cause its investigators fo carry out further or other Investigations during the course of
the Projest.

Sublect to sub-clauses 7.4 to 7.7 the Applicant hereby appoints Hugh Mclernon and Paul
Ralnford of IMF (“the IMF Appointees), and the IMF Appointees hereby accept such
appointment, jolntly and severally, as:
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7.3.1 ifthe Applicant is an indivdual, his or her attomeys; or

7.3.2 if the Applicantis a body corporate, ils representatives pursuant to section 2500 of the
Corporations Act;

in each case to do all or any of the acts andfor exercise all or any of the powers referred to in
sub-clause 7.4.

7.4 The IMF Appointees are authorlsed In their absolute discretion, to do all or any of the following:

7.4.1 prepare, complete, slgn and Jodge any clalm and any formal proofs of debt or claim on the
Applicant's behalf in respect of the Claims and any matters incidental to the Claims with
any External Controller appointed by or to any Respondent or in respect of any property,
assets or ligbilities of any Respondent;

7.4.2 attend, spealt and vole on behalf of the Applicant at any and all meefings of creditors of
any Respondent in refation to any matler then before the meeting; and

7.4.3 generally exercise any of the rights and powers of the Applicant in respect of the matters
referred to paragraphs 7.4.1 and 7.4.2;

and the Applicant acknowledges and agrees that in so doing IMF may benefit, directly or
indireetly, in a manner that ls contemplated by this IMF Agreement.

7.5 The appoinimentin sub-clause 7.3 ts a standing appoiniment that ceases upeon termination of this
IMF Agreement.

7.6 The Applicant undertakes, if requested by IMF, to ratlify and confirm in writing the validity of any
act or exercise of power by the IMF Appointees done in good faith purportedly pursuant to sub-

clauses 7.3 o 7.58.

7.7 Nolhing in sub-clauses 7.3 to 7.6 authorises or pamits the IMF Appoirtees to do any act or
exerclse any power in a manner or with an effect which is contrary lo or inconsistent with the

terms of this IMF Agreement,

8. Project Costs

8.1 IMF wiil pay the Project Costs on the terms of this IMF Agreement. However, IMF is not obliged
to pay any Projest Costs that refate {o any step referred to in {c), (d) {9} and {h) of the definilon
of Pre-Proceeding Steps unless the Lawyers’ advice s that that step has good prospests of

SUCCess.

8.2 IMF will not seek reimbursement from {he Applicant or Other Funded Persons of any intemal
overheads incurred as part of the Project Costs, other than through the Project Management Fee.

8.3 Ontherequest of the Lawyers, IMF wili, after the explry of the period referred fo In sub-dause 3.1,
sign a Deed Poll in the form set outin Schedule 3 and dellver a copy of it fo each Respondent and to

the Court,

8.4 If any Respondent makes any payment by way of costs duting the cotirse of any Pre-Proceedings
Steps or any Proceadings then the payment will be paid into the Trust Account on trust for IMF and
may be utilized by IMF in paying or relmbursing any Praject Costs. The Lawyers will pay such monies
in accordance with this IMF Agreement as directed by IMF from time to time,

8.5 IMF will pay any Adverse Costs Order, If there is any Resalufion Sum or other monies In the Trust
Account at the time an Adverse Costs Qrder is payable then those monies will first be employed to
pay the Adverse Costs Order and IMF will pay any balance outstanding after such payment. The
Lawyers will pay those montes fram the Trust Account as directed by IMF.

8.6 If the Court orders any Funded Person to provide any security for the costs of any Respondent even
though IMF has provided the Deed Poll, then IMF will provide the security for costs in the Pre-
Proceedings Steps and/or the Proceedings, in such other form that IMF detarmines and the
Respondents or the Court accept, relating to costs Incurred during by a Respondent the term of this

IMF Agreement.
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8.7

g.1

8.2

83

84

2.5

86

10
10.1.

10.2,

IMF's obligations In sub-clauses 8.1 to 8.6 under this IMF Agreement do not arise before the expiry of
the 7 day perlod referred fo in sub-clause 3.1. However, If fhis IMF Agreement is not terminated by
operation of sub-clause 3.1, IMF's obligations in sub-clausas 8.1 to 8.8 will have effect from the Date

of Commencement.
Receipt of the Resolution Sum

The Applicant and IMF agree that the Lawyers will (and ars hereby directed to):

9.1.1 receive any Resolution Sum;
9.1.2 Immediately pay any Resolution Sum Into a frust account to be kept for that purpose;

8.1.3 maintain separate records for each Resolution Sum arising from the Pre-Proceedings
Steps andlor the Proceedings; and

9.1.4 forthwith pay out of fhe Trust Account all bayments referred to in sub-clauses 8.4, 8.5, and
12.1 upon cleared funds becoming available.

The Applicant consents to the Resolutlon Sum being combined in the Trust Account with the
resofution sums under Other Funding Agreements.

The Lawyers will hold that part of the Resolution Sum assigned or otherwise due to IMF under
this IMF Agreement on frust for [MF and the bafance on frust for the Appllcant with the former to
be dispensed In accordance with paragraph 9.1.4 and the latter to be dispensed in accordance
with the Applicant’'s directions.

The Applicant acknowledges that:

9.4.1 the conduct of the Pre-Proceedings Steps and the Proceedings will or may encourage
some or all of the Respandents fo seek to compromise the Claims, andfor the Other
Clalms and wllf or may encourage a highar payment in be made lo the Applicant under any
DOCA; and

9.4.2 the Pre-Proceedings Steps and the Proceedings may have the effect set outin paragraph
8.4.1 notwithstanding that the or Applicant may have terminated this MF Agreement and
termirated his, her or its involvement In those proceedings.

If, in spite of sub-clause 9.1, the Applicant directly or indirecfly recelves all or any part of the
Resolution Sum or If any part of the Resolution Sum is not money, then the Applicant wil pay it
and/or the reasonable market value of any non monetary component of the Rasaoluilon Sum to
fhe Lawyers 10 be pald Info the Trust Account and dealt with on the terme of this IMF Agreement,
if there is 2 dispute about the monefary value of any non-monatary component, then the dispute
shal! be conclusively reselved in accordance with the opinion of the most senlor counsel retained
by the Lawyers In the Proczedings or, if no counsel has been retained, the oplnlon of Lawyers.

The obligation in sub-clause 8.5 Is a conlinulng obligation and survives any Termination of this
IMF Agreement other thana Termination pursuant to sub-clause 20.1.

Payment of the Resalution Sum by the Lawyers

Subject to any Court order, it 2 lump sum amount Is received In Setlement of the Clalms and/or
the Other Claims or as an ex grafia paymant, then after deducting all amounts required io be paid
by this IMF Agreement and the Other Funding Agreements and any amounts required to be paid
by the Standard Lawyaers Terms and any retalner agreement entered info between the Lawyers
and the Applicant and/or any Other Funded Persans, the balance will be distributed to the
Applicantand Other Funded Persons (whose Other Claims are the subject of the Settlement ar
payraent) on & pro rata basis by reference 0 the value of the Claims and the Other Claims the
subject of the Setilement or payment, such value to be determined in each case by the Lawyers

in their absolute discretion.

The obligations In refation to payments out of the Trust Account imposed by sub-clauses 8.4 and
8.5 and clalses 9 and 12 are fo be met prior to the payment from the Resclution Sum of any
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10.3.

11.

11.1.

11.2.

11.38.

12.

12.1.

other expenses, obligafions or eniitlements of the Applicant or the Lawyers, including any other
fees or costs.

[f alt or any part of the Resolution Sum is hot money the Applicant will, as soon as the part or all
of itis received, pay to the Lawyers for deposit in the Trust Account an amount equal o the
reasonable market value of the non-monetary component of the Resolution Sum so received.

Appeals

If there is a final judgment in the Pre-Proceedings Steps or the Proceedings which is not in favour
of the Applicant and IMF wishes an appesl to be lodged, then the Applicant will cause the
l.awyers fo lodge and prosecute the appeal in the name of the Applicant. The Applicant and the
Lawyers will {ake all regsohable steps to expeditiousty prosecule he appeal. IMF Wil pay the
legal costs and disbursements in connection with the appeai and will pay any Adverse Costs
Order if the appeal is unsuccessful.

if there is a final judgment In the Pre-Froceedings Steps or the Proceedings in favour of the
Applicant and the Respondent appeals, then IMF may elect to fund the legal costs and
disbursements of the Applicant's defence of the appeal, {IMF so elests, the Appllcant wili cause
the Lawyers to defend the appeal In the name of the Applicant. The Applicant and the Lawyers
will take all reasonable steps to expeditiously prosecute the defence of the appeat, IMF will pay
any Adverse Costs QOrder if the appeal is lost by the Applicant,

i IMF funds an appeal pursuant to sub-clauses 11.1 or 11.2 then an additional 5% will be added
to the percentages referred 6 in paragraph 12.1,4 in respect of each appeal so funded and
"Proceedings” will be read as induding each appeal.

IMF's Enfiflements

Upon Resolution the Applicant will pay, and hereby directs the Lawyers to pay to IMF from the
Resolution Sum In accordance with clauses 8 and 10:

12.1.1 an amount equal to the Applicant's Share of the Project Costs (reduced by an amount
equal fo fhe sum of any Input Tax Crediis received by IMF on Acquisitions macde in
incurring the Project Costs, including pursuant to sub-clause 12.4) paid by IMF in relation
to the Claims andfor the Cther Claims the subjeot of the Pre-Froceedings Steps, the
Proceedings or Settlement io which the Resgolution Sum relates;

12.1.2 an amount equal fo he Applicant’s Share of the Project Management Fee;

12.1.3 anadditional amount, on account of GST, heing the amount obtaihed by multiplying the
prevailing rate of G3T {(cumently 10%) by an amount equal to the Consideration {o be
received by IMF for any Taxable Supply made to the Applicant by IMF under or in
connection with this IMF Agreement (apart from any Considerafion {o be provided
pursuant fo this paragraph 12,1.3; and

12.1.4 an amoeunt, as Consideration for IMF's agreement to finance e Claims, the Pre-
Proceedings Steps and the Proceedings, being:

(a} 0% of the Resolution Sum if slb-clause 12.5 applies;

(b) 20% of the Resoluflon Sum if the Applicant is unabie to sue uhder section 588M of
the Gorporations Act by virtue of the Corporations Act and there is a recovery by the
Liguidator under section 588M (which forms the basis for a distnbution to the
Applicant and thereby becomes part of the Resolution Sum under this IMF
Agreement), butis not the result of any funding by IMF of the Liquidator;

{c} in all other cases 20% of the Resolution Sum if Resolution occurs on or before 8
months of the Date of Commencement, 30% of the Resclution Sum if Resolution
ocours after 8 months but on or before 18 months from the Date of Commencement
and 35% of the Resolution Sum if Resolution occurs affer 18 months from the Date of
Commencement (in each case increased in accordance with sub-clause 11.3 if it

applies}.
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12.2,

12.3.

12.4,

12,6,

13.

13.1.

13.2.

13.3.

13.4.

Subject to sub-clause 12.4, no fess, commisslons or other payments will become due or owing
by the Applicant to IMF unless and until Resolution and then will not excead the Resolution Sum.

The Applicant assigns to IMF, as Consideration for the funding of the Claims, the Pre-
Proceedings Steps and the Proceedings, that part of the Resolution Sum equal to:

123.1 the amount referred {o in paragraph 12.1.4; and

12.3.2 the total of the amounts referred fo in paragraphs 12.1.1 to 12.1.3 Inclusive, but where
the total is greater than the remaining amount of the Resolutlon Surn after the
assignment referred to In paragraph 12.3.1 has been deducted, then limited to the
remaining amount.

The Applicant will, at IMF's request, pay fo IMF any Input Tax Creditto which the Applicant is
enfitlad under the GST Actin respect of the incurrence of the Project Costs. If IMF makes a
request, any such amountls payable at the earliest ime the Applicant can claim the beneflt of the
input Tax Credlt from the Commissloner of Taxation. if upon Resolution there is any Input Tax
Credit not pald to iMF, thatis payable or would be payable If IMF had made a request under this
clause, then IMF will be entitled to receive payment under sub-clause 12.1 of the GST (paid by
IMF) to which that Input Tax Credit relates or would relate.

In the event that:

(8) IMF enters into a Liquidator's Funding Agreement in addition to this IMF Agreement; and

{b) as a result of the Liquidator's claims funded under the Liguidater's Funding Agreement and
the operation of the Corporatiens Act, the Applicant cannet pursue any of the Claims; and

ey IMFis entiffed to payments in respect of any Resolution Stm under this 1MF Agreement
and any resolution sum under the Liguidater's Funding Agreement,

then IMF agrees that it shall be entfitled to recelve payments pursuant to the Liquidator's Funding
Agreement and paragraphs 12.1.1 to 12.1.3 indlusive, but not paragraph 12.1.4, of this IMF

Agreement.
The Lawyers’ Retainer and Settlement

The Applicant acknowledges and accepts that e Lawyers have entered, or will enter, into an
agreement with IMF in the same or simitar terms to the Standard Lawyers Terms.

The Applicant agrees that if there is any incensistency between the terms of any retainer
agreement between the Applicant and the Lawyers and this IMF Agreement or the Standard
Lawyers Terms, the terms of this IMF Agreement or the Standard Lawyers Terms, as applicable,
will prevail. This sub-clause does not apply to any Proceedings commenced by a Liguidator

pursuant to a Liquidatoer's Funding Agreement,

Subject to the terms of any Liquldator's Funding Agreement, (IMF will give day-io-tay instructions
to the Lawyers on all matters concerning the Claims, the Other Claims, the Pre-Proceeding Steps
and the Proceedings, however the Applicant may everride any instruction given by IMF [n relaiion
to the Claims by the Applicant giving instructions to the Lawyers.

Except In rejation: to Seillement, which ls dealf with below, if the Lawyers nolify [MF andthe
Applicant that the Lawyers beligve that circumstances have arisen such thatthey may beina
posifion of conflict with respect fo any obligations they owe to IMF and those ihey owe to the
Applicant or any Liquidator under a Liquidator's Funding Agreement, the Applicant and IMF agree
that, in order to resclve that conflict, the Lawyers may:

13.4.1 seek Instructions from the Applicant or Liquidator {(as the case maybe), whose
instructions will override those that may be given by IMF;

13.4.2 give advice to the Applicant or Liquidator and take instructions from the Applicant or
Liquldator, even though that advice is, and instructions are, or may be, contrary to IMF's

Interests; and

39



IMF (AUSTRALIA} LTD — FUNDING AGREEMENT Page 17

13.B.

13.6.

13.7.

13.8.

13.8.

13.10.

13.11.

13.12.

13.13.

13.4.3 refrain from giving IMF advice and from acting on IMF's instructions, where that advice is,
or those instructions are, or may be, conirary to the Applicant’s or the Liquidator's
interests,

Nothing in sub-clauses 18.3 or 13.4 entifies the Applicant to breach, or authorises the breach,
of any terms of this IMF Agreement.

The Applicant acknowledges that he, she or it will be bound by an order of the Court made in
any Class Actlon In which the Applicant is 2 Representative oris represented approving the
Sefitement of that Class Action (unless the Applicant has opted out of fhe Class Action},

In recognition of the fact that IMFF has an inferestin the Resolution Sum, if the Representative
or the Application (as the case may be):

13.7.1 wants to Setffe the Class Action, for less than IMF considers appropriate; or
13.7.2 does notwant to Settle the Class Action, when IMF considers it appropriate to do so;

then the Applicant agrees that IMF and the Representative must seek to resolve their difference
of opinion by refemring it to counsel for advice on whether, in counsel's opinion, Setiement of
the Class Action on the terms and In the circumstances identified by sither IMF or the
Representative or both, is reasonable in all of the clrcumstances,

In the first instance counsel wili be the most senior counse! of those retained by the Lawyers, in
respect of the Class Action concemned. 1 no counsel has been retained then the Lawyers in
consultation with the Representative and IMF, will appoint senior counsel for that purpose. If
IMF and the Representative are unable to agree on the selection of a Senior gounsel then the
senior counsel will be appointed by the President of the New South Wales Bar Assoclation for

that purpose.

Counsel may proceed as he or she sees flt to inform himself or herself before forming and
delivering his or her apinion. If Counsel's opinion is that the Seltfement is reasonable then the
Applicant and IMF agree that the Lawyers are hereby Instructed {o do all that is necessary o
Settle the Class Action, provided that the approval of the Court to the Seftlement is sought and

obtained.

IMF will pay the cosis of counsef In providing the opinlon referred o in sub-clause 13.8 as part
of the Project Costs,

Subject fo clause 13.12, the procedure set out In sub-clauses 13.7 fo 13.10 will also apply
where the Applicant:

13.11.1 wants to Setlle any Claim not yet the subject of Pre-Proceedings Steps or Proceedings
for less than IMF considers approprlate: or

13.11.2 does not want io Settle any Claim not yet the subject of Pre-Proceedings Steps or
Proceeadings when iMF considers if appropriate to do so,

Where there is a proposed Settiement of any Claims to which sub-clause 13.11 applies, which
also involves the Settlement of Other Claims, the Applican] agrees to be bound by that
proposed Settlement, and the Lawyers are authorised and insfructed to seitle the Clalms as
part of that proposed Settfement, provided more than 50% by valug of Funded Persons whose
claims are the subject of that proposed Settlement vote in favour of It and advice is reseived
from either counsel refained by the Lawyers, or by the Lawyers themselves, that the proposed
Settlement is reasonable in all of the circumstances. The Lawyers wili determine the value of
each claim for the purposes of this sub-clause, This sub-clause does not apply lo any
Froceedings commenced by a Liquidator pursuant fo a Liguidator's Funding Agreement.

IMFE may at its discretion requlre that the Lawyers submit any one or more of thelr involces
forming part of the Project Costs fo taxation or assessment. If required to do so by IMF, the
Applicant will take all steps necessary fo achleve the commencement, procassing and
conclusion of that laxalion or assessment. Any costs of taxation or assessment will be paid by

IMF as part of the Project Costs.
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13.14. IMF and the Applicant agree that, shauld any conflict arise as between the Interests of IMF and

14,
14,1,

14.2,

14.3.

14.4,

14.5.

15.

15.1.

15.2,

15.3.

16.

the Inferests of the Appllcant, then the Lawyers may continue to provide the Legal Work to the
Applicant and IMF will raise no objection ta them doing so.

Confidentiality and Provision of Documents

in providing to IMF any documents or infarmation about the Clalms, the Qther Claims and the
Proceedings, the Applicant does not infend to walve any Privilege that may attach fo such
documents or infarmafion.

Unless specifically prohibited by the terms of a court arder or other professional abligation, the
Lawyers will provide to IMF a copy of any document cbtained in the Proceedings by way of
ciseovery, subpoeha or any other caercive power of the Court, subject to IMF's, and its officers’
and employees', implied undertaking given fo the Court.

iMF and the Applicant agree that all informatlon, communications and do cuments provided to or
acqulred, exchanged or generated by or between either of them or the Lawyers in relafion to the
Project {"the Project Information™ are provided, acquired, exchanged or generated in
circumstances where the Applicant is confemplating or conducting litigation against the
Respondents. As a result, IMF and the Applicant acknowledge that:

14.3.1 all the Project information Is confidential:
14.3.2 the Project Information may be subject to a claim of legal privilege by the Applicant; and

14.3.3 the communications are "confidential communications” and the documents are
“confidential documents” within the meaning of Part 3.10 of the Evidence Act 1835 (Cih);

unless any part of the Project Informatian is already in the public domain through no breach of
this IMF Agreement

IMF and the Appllcant agree {o malntsin tha corfidentiality of, and any legal privilege attaching to,
the Project Information that is notin the public domain unless the disclosure of any part of that

Project Information is:
14.4.1 agreed to be made by the Applicant and IMF; or
14.4.2 authorlsed by this IMF Agreement; or
14.4.3 subject to sub-clause 14.5, otherwise required by law.

Unless agreed under paragraph 14.4.1 orauthodsed under paragraph 14.4.2, the Applicant
agrees that the Applicant will nat authorise the disclosure of any Project [nformation as
confemplated by section 275(7)(c) of the PPSA.

No Charge or Gther Encumbrance

The Applicant warranis that, as at the Date of Commencement there is no Security Interest,
charge, lien or other encumbrance or right In, over or otherwise attaching fo the Resolution Sum
ot the Claims nor is fhere any creditor helding security over properiy of the Applicant ather fhan
as has been disclosed fo IMF in writing.

The Applicant will not dispose of or cause, permit ar assert any Security Interest, charge, lien or
other encumbrance or right in, over or otherwige aftaching to the Clatms or the Resolution Sum
after the Date of Commencement, except with the prior writien consent of IMF which consent

may be withheld by IMF In Hts absolute discretion.

The Applicant must not, without the prior written consent of IMF, consent to any arrangement or
enter into any agreement which permiis any person ar entity to reglster a Security Interest, under
the PPSA arotherwise, in or over the Resolution Sum which could have priority over the rights
IMF has in the Resolution Sum under this IMF Agreement.

Disclosure of Information
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16.1.

16.2.

16.3.

i7.
7.1,

17.2.

17.3.

17.4.

17.5.

17.6.

17.7.

The Applicant warrants that, to the best of the Applicant's knowledge, at the Date of
Commencement thete is no Informalion in the custody, possassion or control of the Applicant
materially ralevant to the Claims or the outcome of any Pre Proceedings Steps or Proceedings
or the potential for any judgment sum tfo be recovered in respect of the Claims, which has not

been disclosed to IMF.

If, after the Date of Commencement of this IMF Agreement, the Applicant becomes aware of any
information which has or may have a material impact on the Claims, the Pre-Proceedings Steps,
fire Proceedings or the potenlial for any judgment sum {o be recovered, the Applicant will
immediately inform IMF of that information,

If the Applicant is a trustee of a trust then the Applicant warrants that:

16.3.1 the Applicant has power to enter into this IMF Agreement and, in particUlar, o make the
assignments referred {o in sub-clause 12,3; and

16.3.2 the Applicantis entifled, as trustee, to an indemnity from the trust fund suificient to make
the payments refemred in clause 12,

Miscellaneous

The Applicant and IMF will not do or pemit to be done, save as provided in this IMF Agreement,
any thing llkely to deprive any party of the benefit for which the party entered Into this IMF

Agreement.

The Applicant will use his, her orits best endeavours io cause any Resolution Sum to be
received or recovered as quickly as possible, particularly after any Settlement or judgment in
respect of the Claims,

if this IMF Agreement or any part thereof 1s annuiled, avoidad or held to be unenforceable the
Applicant will forthwlth do everything necessary, including without limitation execufing any further
or other agreement or instrument, 1o ensure that IMF recelves any remuneration, enfiffement or
other benefit to which this IMIF Agreement refers or is contemplated by this IMF Agreement The
Applicant irrevocably agrees that production of a copy of this IMF Agreement shall be conclusive
evidence of the Applicant's undertaking as set ot in this clause.

The Applicant will not seek any order from any caurt which may detrimentally affect IMF’s rights
under this IMF Agreement other than with the consent of IMF and other than as arlses out of any
serious breach by IMF of its obligations under this IMF Agreement.

i the Applicant acts in breach of this IMF Agreement, clavses 9, 10 and 12 will confinue to apply
to any gonsideration received by the Applicant in respect of the Claims.

The Applicant and IMF will kegp the contents of this IMF Agreement confidential in so far as it
concerns the terms of the relationship between the Applicant and iMF, except where disclasure
to the Austraiian Secuiitles Exchange, a Court or IMF's auditors or insurers Is required or
disclosure Is, in IMF's absolute discretion, made by IMF to any Respondent or lis agents,

The Applicant acknowledges and accepis that

17.7.1 IMF has either entered into or will enter into Other Funding Agreements and that the
Applicant and all Other Funded Persons are responsible to each meet their share of the

Project Costs payabie to IMF on Resolution ouf of any Resolution Sum;

17.7.2 IMF may have funded and may fund other claims and proceedings against the
Respondents which are unrelated to the Claims;

17.7.3 IMF may fund Proceedings under a Liguidator's Funding Agreement; and

17.7.4 if any Respondent or any of a Respondent's properly, assets or liabilities come under the
contral of an External Controller, IMF may fund claims of the Respondent and the
External Controller for conslderation additional to hat IMF may receive from Funded

Persons,
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17.8. The Applicant accepts that it is possible that if the Proceedings are conducted as 2 Class Actlon
ithere may be members of the class who have nof entered into a funding agreement with IMF.

17.9. Termination of this Agreement will not affect IMF’s right fo do anything authorised or
contemplated by any Other Funding Agreement.

17.10.The Applicant may not assign ihis IMF Agreemeni or the Applicant’s rights under it without IMF's
written consent.

18. Bupation of thiz Agreement

18.1. Subject to clauses 3 and 5.1, 19 and 20, this IMF Agreement commences oh the Date of
Gommencement and contihues In operation until:

18.1.1 all Proceedings, and any appeals funded by IMF, have congluded; and

18.1.2 IMF has complied with all of its cbllgations under to this IMF Agreement and the Other
Funding Agreements,

and the Resolution Sum (if any) under this IMF Agreement and the resolution sums under the
Other Funding Agreements and/or any Liquidator's Funding Agreement (if any) have all been
disbursed in accordance with all of those agreemients,

19.  Tarmination by IMF

18.1. IMF is entifled, in its sole discretion, fo terminate its obligatlons uhder this IMF Agreement, other
than ifs acorued obiigations, by glving 21 days’ written nofice {o the Applicant that this IMF
Agreement and {MF's obligations under it are terminated.

10.2. If IMF terminates this IMF Agreement pursuaht to sub-clause 19.1 then the property referred io in
paragraph 12.3.1 will, on the termination taking effect, be reassigned to the Applicant and iF
will not be entitled to any amaount pursuant fo paragraph 12.1.4 but [MF will conflnue to be
entitfed fo recelve amounts pursuant fo paragraphs 12.1.1 to 12.1.3 inclusive and paragraph
12.3.2. The Applicant must notify IMF upon receipt by the Applicant of any Resoiution Sum.

18.3. All obligations of IMF under this IMF Agresment cease on the date IMP's termination under sub-
slause 19,1 becomes effective, save for obligations acoried to that date, and IMF shall account
io the Applicant for any money held by IMF an behalf of the Applicant which is payable to the
Applicant pursuant to the terms of this IMF Agreement.

19.4, The accrued obiigafions of IMF referred o in sub-clauses 18.1 and 19.3 comprise payment of
any autstanding Project Costs incurred up to the date the notice of termination takes effect.

20. Termination by the Applicant and Termination of the Standard Lawyers Terms

20,1, if IMF commits a seripUs breach of this iMF Agreement and does not remedy the breach within
30 days after receiving written nofice from the Applicant, ihe Applicant may terminate this IMF
Agreement forihwith by written notice o IMF,

20.2. K this IMF Agreementis terminated by the Applicant pursitant to sub-clause 20.1 then:
20.2.1 IMF remains liable for the obligations referred to in sub-clause 19.4; and

20.2.2 the Applicant will not be required to make any payment to IMF under clause 12 and
the property referred to in paragraphs 12.3.1 and 12.3.2 will, on the termination taking
effact, be reassigned to the Applicant,

20.3. If the Proceedings are conducied as a Class Aclion and the Applicant exercises a right to opt ouf
of the Proceedings, then upon the exercise of that right this IMF Agreement will terminate. If there
is a Resolution of the Claims at that ime (of the termination) or at any later time, clauses 9, 10
and 12 will continte to apply and the Applicant will be Jiable to pay to IMF, from any Resclufion
Sum, the amounts set out in clause 12, The obligations in this clause are confinuing obllgations
and survive any Termination of this IMF Agreement.
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20.4.

20.5.

206,

20.7.

21,

211

21.2.

22.

22.1.

222,

22.3.

224,

If the Standard Lawvers Terms are ferminated pursuant to terms 8.1 or 8.2 of the Standard
Lawyers Terms, IMF will inform the Applicant as to whether IMF and the Reprasentative have
agreed to other sdficitors becoming the Lawyers in the placs of the Lawyers.

If sub-clause 20.4 applies and IMF informs the Applicant that IMF and the Representative have
agreed to other solicitors becoming the Lawyers In the place of the Lawyers, provided those
sollcitars agree with IMF {o terma the same as or substantially the same as the Standard Lawyers
Terms, those solicitors will becoms the Lawyers for the purposes of this IMF Agreement in place

of the existing Lawyers.
Replacement of any of the Lawyers under sub-clause 20.5:
20.6.1 will notresultin a Terminafion of this IMF Agreement; and

20.8.2 will not result in the replacement solicitors assuming any obligations of the Lawyers
accrued to the date the appointment of the Lawvers is ferminated.,

if sub-clause 20.4 applies and IMF Informs the Applicant that it is not proposed to replace the
Lawyers, then this IMF Agreement will terminate as at the date of such natice, If this occurs then:

20.7.1 IMF remains Ilable for the obligations referred to in sub-clause 19.4; and

20.7.2 clauses 9, 10 and 12 will continue to apply except that where the termination occurs
before the Proceedings have resolved the Applicant will onfy be liable fo account to IMF,
from any Resolulon Sum, for the amounts set outin paragraphs 12.1.1 to 12.1.3
inclusive and paragraph 12.3.2 and the property referred to in paragraph 12.3.1 will, on
the termination taking effect, be reassigned to the Applicant.

Governing Law

This IMF Agreement Is entered Info in New South Wales and Is (o be consirued in accordance
with and goverhed by the laws of New South Wales.

Subject lo clause 22, the parties submit to the exclusive jurisdiction of the Supreme Court of New
South Wales or the Federal Court of Australia, as relevant.

Dispute Resolution

Any dispute, confroversy or claim in relation to or arising out of this IMF Agreement,
including any guestion about lts existence, validity, meaning, performance or
terminafion or the rights, duties and fiabilities of any party to it ('Dispute") must be
resolved in accordance with this clause 22.

If any party wishes {0 ralse a Disputas theh that party must promptly give a wriften nofice
of the Dispute to the other parly (“Notice”). The Notice must brlefly identify the
Dlspute, the main arguments of the party giving the notice, an assessment of the
monetary value of the Dispule and the remedy sought by that party.

in the case of a Dispute ralsed by the Applicant, the Notlce under sub-clause 22.2 must
be given to IMF within 21 days of the first ocourrence of the event, clrcumstance, act,
omission, fact, matter or thing which gave rise fo the Dispute.

The partles agree to meet fo discuss, and endeavour in good faith to resolve, the
Dispute within 28 days of the Notice being received.

. The parties may agree, within the time period referred fo In sub-clause 22.4, to submit

the Dispute to mediation arid, if they do, the mediation whl be:
22.5.1 held in Sydney, New South Wales, Australia;

2252 administered by the Australian Cenfre for Internatlonal Commercial
Arhifration (“ACICA™); and
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22.8.

22.7.

22.8.

229,

22.5.3 conducted in sccardance with the ACICA Mediation Rules.

The parties shall have 5 days fram the date of agreeing to submit the Dispute to
mediation within which to agree on the name of the mediator, falling which the mediafor
will be appointed by ACICA,

The parties will agree a timetable with the mediator, which is not to exceed 6 weeks
from the date of appointment of the mediator, Within which to hold the medliation and
seek to resolve the Dispute,

The parties agree that any information, documents or communicatlons, including any
information, decuments or communleations from, to or by any third parties created,
exchanged or usad in refation to any discussions or mediation under this clause 22
("Dispute Resolution Process”), and the facts of the Dispute and of the Dispute
Resolution Process, shall be confidential ta the parties, thelr legal advisers, and any
mediator {as applicable) and shall not be disclosed without the prior agreement of all of
the relevant parties unless:

22.8.1 disclosure is required by law; or

22.8.2 disclosure s for the purpose of either party applying o a court to enforce any
award or settlement agreement or, without waiving arny party's rights under this
clause 22, to seek any order reasonably required o facilitate the Dispute
Resolution Process or to protect the party’s rights on an interin basis pending
the oufcome of the Dispute Resolution Pracess; or

22.8.3 theinformation, documents, commurications and facts are otherwiseIn the
public domain through no breach of this IMF Agreement.

If the Dispute is not resolved within 28 days of the Notice being received {or, if the
parties have agreed in writihg to mediate, within 70 days of the Notice being received),
then elther parly may issue a notice referting the Dispute to arbitration, In any
arbifration under this clause:

22.0.1 ihe arbitration will be conducied in accordarice with the ACICA Arbitration
Rules, which Rules are deemed to beincorporated into this IMF Agreement
except where this [IMF Agreement expressly provides otherwise;

22.9.2 the arbitration will be final and binding;
22.9.3 there shall be three arbifrators unless otherwise agreed;
22.9.4 thelanguage of the arbitration shall be English;

22.9.5 the seat of the arbitration shall be Sydney, New South Wales, Ausiralia and all
arbitrafion hearings shall ocour there;

22.9.6 the proper law of the arbltration agreement embodied in this clause 22 shall be
the goveming law of this IMF Agreement as specifled in sub-clause 21.1;

22.9.7 the arbitration shall be administered by ACICA;

22.9.8 Secilons 23C, 23D, 23E, 23F, 23G and 24 of the infernational Arbitraiion Act
1974 {Cth) will apply to any international arbliration held under this clause 22
which is subject to that Acf; and

22.9.9 Secfions 27E, 27F, 27G, 27H, 271 and 34A of the Commercial Arbitration Act
2070 (NSW) will apply ta any domestic arbitration held under this clause 22
which is subject to that Act.

2210, In the case of a Dispufe ralsed by the Applicant, if the Applicant fails to comply with:

22.10.1 sub-glause 22.3;

435



IMFF (AUSTRALIA} LTD ~ FUNDING AGREEMENT Pago 23

22.10.2 the ime limit for referring the Dispute to arbitration under sub-clause 22.9; or

22.10.3 an order by the Arbitral Tribunal under rule 42 of the ACICA Arbitration Rules
for each party to pay a deposit as an advance for the costs of the arbitration,
then, to the extent permitted by law:

22.10.4 IMF will not be liable upon any claim by the Applicant; and

22.10.5 the Applicant will be ahsolutely barred from maling any ¢laim against IMF;
arising out of or in any way in connection with the event, circumstance, act, omission,
fact, matter or thing (as the case may be) in respect of which the Dispute arose. Any

dispute in relation ta or arising out of sub-clauses 22.10 and 22.11 must also be
determined in accordance with this clause 22.

22.11.Nothing in sub-clauses 22.1 to 22.10 incluslve affects any right the Applicant may have,

if the Applicant is a “retall client’ as defined in the Corporations Act, to lodge a
complaint {in relation fo any Dispute) with the Financial Ombudsman Service ("FOS").

22,12 . Unless and unfi| this IMF Agresment is validly terminated under clauses 19 or 20, each

party shall continue to perform its obligations under this IMF Agreemenrt notwithstanding
the existence of the Dispute and without prejudice to any adjustment to each party’s
rights, duties and liabiliies as maybe required on the resoluiion of the Dispute.

22.13.8ub-clauses 22.1 fo 22,12 inclusive survive the Termination of this IMF Agreement,

23,

231,

23.2,

23.3,

234

23.5.

23.6.

23.7.

NOQTICES AND COMMUNICATIONS

All notices given under this IMF Agresment must be in writing and have fo be served personally,
by post, by facsimile or by email.

The parties agree that the most efficient way for them to communicaie with each other is by email
and that, wherever possible, wiitten communications between them will be by email.

IMF will, at the Date of Commencement and subsequently if necessary, provide the Applicant
with the email address of the IMF Investment Manager responsible for managing the Project. Al
notices and other communications the Applicant needs to serve on or have with IMF may be
communicated fo this email address or, if any email to thal address is unsuccessful, to the email

address specified in sub-clause 23.6,

The Applicant will, af the Date of Commencement, provide IMF with an emait address for the
Appiicant and will, conslstently with paragraph 6.1.8, immediately nolify {MF of any change to that

2mail address.

The parties agree that, for the duration of this IMF Agreement, they will take all reasonable steps
to ensure that thelr respective email addresses remain fully operational, allow unimpeded access
to each party's inbox for the emails of the other party, and are checked daiiy.

The address for service of IMF Is:

Level 10

38 Martin Place

Sydney NSW 2000
Email: diones@lmf.com.au
Facsimile: (02} 8223 3555,

The addrass for service of the Applicant is as sef out on page 1 of this IMF Agreement or as
subsequently nofified to IMF by the Applicant,

Notices shall be deemed to be received on the day after they are posted and on the day they are
transmitted by facsimile or email {unless the sender recelves notification that the transmission
was unsuccessiul). If elther Party receives notification that an email or facsimile transmission to
the other Party's notified address was unsuccessful, the Party must make all reasonable efforts
to contact the other Parly by felephone or mail. Neither Party shalf be responsfble to the other for
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24.

25,
25.1.

252,

25.3.

25.4,

25.5.

25.8.

any loss or damage of any nature arising out of any fallure to nolify or communicate with the
ather Parly if the Party alterpling to make the nofification or communication has fully complied
with all of the provisions to ciause 23,

Acknowledgement

By execuling this IMF Agreement the Applicant acknowledges that IMF recommended to the
Applicant that the Applicant first obtain legal advice as to its meaning and effect,

Personal Property Securities Law

in this clause:

(@) ‘Coltateral' means that part of the Resolution Sum referred to in sub-clause 12.3; and
(b) ‘Amendment Demand' has the meaning given that term in the PPSA,

A Security Interest in the Resclution Sum arises pursuant to sub-clause 12,3in favour of IMF on
the Date of Commencement. The effact of the assignment of a part of the Resolution Sum ta IMF
in accordance with sub-clause 12,3 is that the Collateral is, from the Date of Commencement,

owned by IMF,

The Applicant must do anything {such as obtalning consents, signing and producing documents,
producing receipts, getting documents completed and signed and supplying information} which
iMFF reasanably requests and conslders necessary:

{a) foprovide mare effective security over the Collateral;

(b} fo ensure that the Securlty interest in favour of IMF is enforceable, perfected and atherwise
effective; and

(c) toenable IMF ta apply for any registration, or give any notification, in cannaction with the
Security Interest in the Coliateral in favour of IMF so that the Security Interest has the
priority IMF is entltled to have under this IMF Agreement.

The Applicant acknowledges that [MF may apply for registration under the PPSA in relation to

IMF's Security Inferest in the Resalution Sum spectiying in fhe redistration the dlass of collateral

IMF thinks appropriate and the Applicant will raise na objection ta IMF doing so. Any cosfs

incurred by IMF in seeking fo comply with or uiilize the PPSA are part of the Project Costs.

The Applicant agrees nat {o make any Amendment Demand under the PPSA far so long as IMF
has any Security interes! |n any Resalution Sum under this IMF Agreement.

To the extent that the law pemnits, the Applicant agrees that:

{a} IMF need not comply with any provistons of the PPSA that seciion 115 of the PPSA
permits the parties to contract aut of in relation ko the Callateral;

(by  the Applicani may not exercise any rights Under sections 142 and 143 of the PPSA; and

(c} IMF need not give the Applicant any notice required by the PPSA (including a natice of
verification statement).
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STANDARD LAWYERS TERMS

This agreement is made the| Jday of| 12013

Between: Colin Biggers and Palsley of Level 42, 2 Park Sireet, Sydney, New South Wales,
2000(""the Lawyers™)

And: IMF (Australia) Lid (ABN 46 067 208 DB8) of Level 6 37 St George's Terrace, Perth, Western
Australia 6000 {“EVMF")

RECITALS

A IMF has entered into or proposes to enter ftio the IMF Agreements.

B. The IMF Agreements are all in the same, or substantially the same, terms.

C. The Lawyers are aware of the terms of the IMF Agreements and have agreed to act
consistently with, and in accordance with, their terms and these Standard Lawyers Terms.

1. DEFINITIONS

1.1. Inthese Terms, unless the cantrary intenfion appears.
“Glaims” means the claims each Funded Person has or may have against some or all of the
Respondents for loss and damage caused by the conduct of one or mare of the Respondents,
“Funded Persons” means dl persons who have enterad into or do enter into a Retall
Adventiures investigation, Management and Funding Agreement with IMF with respect to their
Claims and "Funded Person” means a person who has entered into or does enter into a
Retall Adventures investigation, Management and Funding Agreement with IMF with respect
to his, her ar its Claims.
“IMF Agresments™ means all Retail Adveniures Investigation, Management and Funding
Agreemenis with IMF.
“Terms"” means this agreement and “Term" means a clause of this agreement.

1.2, Unless the contrary intention appears of unless specificaily defined above, the definitions of
wards in the IMF Agreemenis will apply to deflng the meating of words used in these Terms.

2. THE IgF AGREEMENTS

2,1. The Lawyers will:
{a}  actconsistently with the terms of the IMF Agreementis; and
(b) do all things which the IMF Agreements contemplate the Lawyers will do.
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2.2. ‘The Lawyers agree that if there is zny Inconsistency between the IMF Agreaments and/or
these Terms and the terms of any retainer befween the Lawyers and any Funded Person, the
ivIF Agreements and/or these Terms shall prevail as appropriate.

3. COMMENCEMENT OF THE PROJECT
3.1 The Lawyars will infarm IME in writing of:

{a) the names of the lawyers who it is proposad will provide the Legal Work to be
performed by the Lawyers, for the purposes of Term 5.2;

{h) the hourly rates of those fawyers (Inclusive of GST), for the purposes of Term 5.1;

{c} the Lawyers’ estimate of fees and disbursemants fo prosecute the Claims and the
Other Claims in the Froceedings (separately identifying the estimated fees of the
Lawyers, the barristers and the expetts if any, by reference fo each event in the
Project Estimate and Time Line).

4. REPORTING

4.1  The Lawyers will keep IMF fully informed of all matters concerning the Claims, the Other
Claims and the Proceedings, including any mediation and seftfement discussions. The
Lawyers will ensure that IMF is given all necessary information and advice in order 1o facliitate
informed Insiructions and to enable IMFF fo provide the Project Management.

4.2 Without limiting Term 4.1 if, aiter the date of these Terms, the Lawyers becomes aware of any
information which has or may have g material impact on the Claims, the Other Claims, the
Proceedings, or the potential for any judgment sum to be recovered, the Lawyers will
immediately inform IMF of that information.

43 Uniess otherwlse agreed in writing, the Lawyers will provide a quarterly report at the end of
March, June, September and Desember to any Representalive and to IMF which:

{a8) identifies any change fo the previoug quarterly report and any significant
developments,

(b) reviews the issues relevant to liability and quantum; and

{c) provides advice i respect of any proposed changes to the Claims’ and the Other
Claims' percentage change of success and any changes fo the Project Estimate and
Time Line dafes and costs.

E.  COSTS AND DISBURSEMENTS

81 The Lawyers will charge for the Legal Work provided by reference to the fime reasonably and
properly spent at the haurly rates nofified to IMF pursuant to Term 3.1, subject to an annual
revision In those rates which is acceptable to IMF, the Representative and the Lawyers,
Detailed time records must be kept to facilitale time defails being provided in accordance with
Term 6 of these Terms.

52 No feewill be charged by the Lawyers for any fee earhers, other than those notifled to IMF
pursuant to Term 3.1(a}, without the prior written consent of IMF, IMF will not be liable to pay
ihe fees of any barristers or experts other than those nofified to [MF pursuant to Term 3.1 or
those briefed with IMF’s written consent. [MF will not unreasonably refuse to provide iis

written congent,
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53

6.1

6.2

8.3

6.4

6.5

6.6

The Lawyers will only seek reimbursement from IF for expenditure reasonably incurred by
the Lawyers in progressing the Progeedings being:

(a) photocopying and scanning at the rates detailed In the current IMF/LitSupport Price
List.

If TGB choose not to utillse LitSupport for thesa services, they will ensure thal

0] all photocopying and scanning servlces are provided af prices
commensurate with LitSupport pficing; and

(i the basls for thelr pricing policy |s [dentified on thelr accounts.
(b} mobile, local, 8TD and 18D telephone calis and facsimiles at cost; and
(¢} other reasonable expenditure supported by invoices,

INVOICES

The Lawyers will render monihly involces to IMF, with a copy o any Representative, by he
20th day of each month, accompanied by:

(a) the deiails contemplated by Term 6.5 of these Tems;

(b} a summary of the ime details by their total cost (In a single dollar figure) allocation to
each refevant evant in the progeedings; and

() Invoices from bayristers, experts (both also being allocated to each event asin Term
6.1(b)} and for any other significant disbursements {§500 or above).

The monetary details in the monthly Invoices will Include a charge for the fime detalled at the
hourly rates noiifled o IMF pursuant to Term 3 Including any GST.

IMF will pay:

{a} the reasonable legal fess of the Lawyers Incurred during the term of the IMF
Agreaments for the sole putpose of prosecuting and resclving the Proceedings; and

(b) the reasonable disbursements ingusred during the term of the IMF Agreaments for
the sole purpose of prosecufing and resolving the Proceedings:

in 50 far as those costs and dishursemenis form part of the Project Costs.

Provided invoices from the Lawyers comply with these Terms, IMF will pay ihem within 30
days from the end of the month in which the Lawyer's invoice Is recelved by IMF,

The time details for fees of the Lawyers must be on a separate document to each invoice and
must Inolude, for each time enfry:

{a) the date upon which the time was spent;
(b}  which soligitor or paralegal who spent the time; and
(c) the fime spentin slx minute units.

IMF may at its discretion require that the Lawyers sttbmit any one or more of their invoices to
taxation.
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8.7 The Lawyers will not seek 1o recover any of their fees and dishursements from any Funded
Person.

7'
LEFT BLANK INTENTIONALLY.
8. TERMINATION OF THE TERMS

8.1 The Lawyers may terminate these Terms on 7 days' written notice to IMF in the following
circumstances:

{a) if IMF fails to pay any costs in accordance with these Temns after IMF has been
aiven 30 days written nofice to do so; or

{b} if the Lawyers terminate all retainers between the Lawyers and Funded Persons
ralating to the Proceedings in accordance with their right to do so.

8.2 IMF may teminate these Terms:
(a) by agreement with the Lawyers;

{b) upon 7 days writlen nofice fo the Lawyers in the event of profesdonal misconduct or
negligence by the Lawyers that has or is reasonably likely to cause material loss to a

Funded Person or to IMF.

8.3 If these Terms are terminated pursuant to either Term 8.1 or 8.2, the Lawyers remaln liable for
ali obligations underthese Terms accrued by them 1o the date of termination of thelr
appointment, but thereafter all obligations and entitlements of the Lawyers cease except:

{a) {he obligations 1o do those things set out in clauses 8 and 10 of the IMF Agreements,
whera the Lawyers are not reptaced by other solicitors to provide the Legal Work;

{b} those entiements under Term 6 {in respect of Legal Work up to the date of
termination) unless the termination of the Lawyers is under Term 8.2{b); and

{c) the Lawyers shall continue to maintain any legat professional privilege altaching to,
and the confidentiality of, alf confidentiad communications or confidential documents
referred to in clause 14.3 of the RMF Agreements.

8.4 |fthe Lawyer's appointment to provide Legal Work {o a Funded Person is terminaled pursuant
to Term 8.2(b) the Lawyers shall be entitled only to paymeni under Term 6 {in respect of Legal
Work up to the date of termination) of these Terms subject fo a deduction of the amount of the
loss caused by the Lawyer's professional misconduct or negligence,

85 These Termswill terminate when alf of the IMF Agréaments are terminated, such termination
to take effect upon the last date on which the last IMF Agreement is terminated, If thereis a
termination pursuart ko this Term each parly will remain liable for its obligations accrued to the
date of termination. Nothing in these Terms shall affect or limit IMF’s rights to terminate all or

any of the IMF Agreements.
9. PRIORITIES, LIEN AND INSURANCE

9.1 The Lawyers agree not o seek paymant of any amounts oufstanding to them in excess of that
for which IMI is liable under these Terms and the IMF Agreements.
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8.2 The Lawyers afe not entitled to ¢laim a lieh in respect of documents In thelr possession
relevant lo the Proceetings i there are no fees payabte pursuant ic Term 6.3.

93 The Lawyers will maintain professional indemnity insurance of at least $10 million for the
duration of these Terms plus threa years.

9.4 The Lawyers will provide evidence of the insurance to IMF on IMF's request from time to time,
16. ADDRESS FOR SERVICE
10.1 IMF's address for service will be as set out in the IMF Agreements.

10.2 The Lawyer's address for service will be that address identified above (in identifying the
parties to these Terms), or otherwise notlified to IMF in writing if that address changes.

1.  VARIATIOGN

11.1 These Terms may onfy be varied In willing signed by the Lawyers and IMF.

SIGNED by Colin Biggers and Paisley

...............................

Mame Nama

Date Date
SIGNED by IMF {Australia) Lid

Hugh McLemon o Diane Jones

Managing Director Secretary

Date Date
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SCHEDULE 2

SCHEDULE 2

RATES AND CONTACT DETAILS - LAWYERS I BARRISTERS
MEDICAL VISION

NAME OF LAWYER

TILE EMAIL ADDRESS

TELEPHONE NO.

HOURLY RATE

NANME OF BARRISTER

TTLE EMALL ADDRESS

TELEPHONE }O.

BOURLY RATE

DAILY RATE

PROJECT ESTIMATE

Solichor's Faes fincl jJnt Bawister's Fees|Snr Barristar's Fees
Evant asT) {tnet GSTY {Inct GST)

qu;f Feag
{Incl GST}

TOTAL
{Ine) GST}

Post Funding [ Pre-Drafling Claim

Ixaft Claim & FIIinﬂgF

Particulars, Dafence & Closing P[eadlng;:

DIscovery

fstafemeants

Subpoena

Medlalion

{Preparation for Hearing

Hearihg

Faudti-Party Function

inteslocutory Applications

Miscellapesus

4n ] o L [ jr Jr fn in Jin ja

LAWYERS FEES FOR THE TRIAL (BCL. GST) PAYASLE BY IHF

TOTALS} § - 15 - 1$ -

$ -




SCHEDRULE 3

DEED POLL
PARTY NAME MF {AUSTRALIA} LTD {"IMF"}
ACN 067 298 088
ADDRESS LEVEL 6, 37 ST GEORGE'S TERRACE,
PERTH WA 6000
TELEPHONE 08 9225 2300
ATTENTION HUGH McLERNON
EMAIL hmclernon@imf.com.ay
DEFINITIONS
ADVERSE COST ORDER Means any costs ortler made in favour of the
Respondent against the Applicant in the Proceedings in
respect of costs incurred during the term of the LFA.
APPLICANT *“lnser]
COURT The Court where the Proceedings are conducted.
LFA The lltigation funding agreement which commenced on
*insert] between IMF and the Applicant.
PROCEEDINGS “Iinsert]
RESPONDENT Hinsert]
GOVERNING LAW The law of New South Wales.

BY THIS DEED POLL, IMF, for the benefit of the Court and the Respondant:

{a} submits to the jurisdicion of the Coutt in ralation to any order the Court may decide to make directly
against IMF in the Proceedings that IMF pay any Adverse Costs Crder;

{b} agrees not t0 oppose any joinder application made by the Respondent in the Proceedings for the
purpose of seeking an order that IMF pay any Adverse Cost Order, and agrees, in clrcumstances
where fhe rules of the Court prevent that joinder, at the Respondent's request, to itself apply to be
joined o the Proceedings to enable such an order fo be made against it;

{c) agrees to pay fo the Respondent the final, quantified amount of any Adverse Cost Order such that the
Respondent may enforce payment of that amount as a debt due and owing by IMF fo the

Responudent;

{d) agrees to nofify the Respondent in writing of any termination of the LFA within 7 days of lt so
terminating; and

{e) acknowledges having received valuable consideration for this Deed Paoll.

DATED this day of 201 .

Executed as a Deed Poli
By IMF (Australia) Ltd

Pirector Director {Secratary}
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