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South Africa — New tax directive
application form introduced for
employee share plans

Highlights of the new guidance

In South Africa (SA), a tax directive must generally be
obtained from the South African Revenue Service (SARS)
before any tax withholding is operated against gains from
share plan awards (i.e. remuneration).

Effective June 30, 2017, a new tax directive form should be
used. The new form is called the IRP3(s) form, which is
available on the SARS website and should also be available on
e-filing systems. This replaces the use of the IRP3(a) directive
application form, which was previously used for such
applications.


http://www2.deloitte.com/us/en.html

Summary of what you need to know

Going forward, the IRP3(s) form needs to be used for all
tax directive applications related to employee share
based compensation.

There are a number of new fields on this form (discussed
further below) which may create complexities during
completion. This complexity is especially noticeable where
plan participants are tax resident in SA and seek relief
from taxation under the foreign services exemption, i.e.
section 10(1)(o)(ii).

The form does not cater for circumstances where there
are either multiple vesting periods or multiple awards
with a taxable event on the same day and section
10(1)(0)(ii) applies. For example, if a plan participant
has multiple grants, and those grants have tranches
which vest on the anniversary of grant, it is possible that
at least one tranche from different grants will vest on the
same day. In such cases, a separate IRP3(s) should be
obtained for each tranche which is vesting, and the
taxable wages realized from each tranche. However, as
only one IRP3(s) form can be submitted per day, a
practical work around may need to be considered.

The entity who has the PAYE liability employer needs to

declare that all information on this form is “true and

correct in every respect” in order for the directive to be

approved. The employer may be held responsible if the

information is found to be incorrect. This requires that

employers know:

o Which section of the Income Tax Act applies to the
award;

o Whether the participant is tax resident in SA or not;
and

o The exact details of the movements of the
participant to accurately apply the section
10(1)(o)(ii) exemption (if applicable).

Details of the new IRP3(s) form

The new IRP3(s) has a number of new fields that companies
need to be aware of, specifically:

An indication of the reason for the directive application

needs to be given. This requires that companies

understand exactly which section of the Income Tax Act

is applicable to the payment. The options are as follows:

o Revenue gain in terms of section 8A;

o Revenue gain in terms of section 8C;

o Dividend treated as remuneration in terms of par
(dd) of the proviso to section 10(1)(k)(i);

o Dividend treated as remuneration in terms of par (ii)
of the proviso to section 10(1)(k)(i); or

o Dividend treated as remuneration in terms of par
(jj) of the proviso to section 10(1)(k)(i).



. It needs to be indicated whether the foreign service
exemption in terms of section 10(1)(0)(ii) is applicable. If
so, the following fields are also required:

The start and end date of the qualifying 12 Up to 5 periods

month period(s) where the section may be
10(1)(o)(ii) exemption applies indicated
The total number of work days and the Up to 5 periods
number of work days spent outside SA may be
during each of the above 12 month qualifying | indicated
period(s)

The start and end date of the sourcing period @ Only 1 period
relating to employee share plans (revenue may be
gains in terms of section 8A and 8C) indicated
The total number of work days and the Only 1 period
number of work days spent outside SA may be
during the sourcing period indicated

. The gross value of the gain should be indicated.

o The exempt amount of the gain needs to be completed,
based on the formula indicated on the form. This formula
apportions the gross gain between the work days spent in
and out of SA.

. The taxable portion of the gain should then be indicated.

Therefore, the new form prescribes the calculation to use in
order to determine the taxable gain. This differs from the old
IRP3(a) directive form, which merely required that the taxable
gain be indicated, without showing the calculation used to
derive this taxable gain.

Deloitte’s View

o Based on the above minimum requirements indicated on
the new tax directive application form, companies are
expected to keep detailed and accurate information
relating to the tax residency and movement of
participants. This is likely to increase the administrative
and compliance burden for companies in relation to
employees’ tax.

. This directive application form does not cater for
instances where multiple sourcing periods exist or where
multiple awards have a taxable event on the same day.
In such cases, practical workarounds may need to be
considered.

. The requirement in the new IRP3(s) form to use work
days in calculating the apportionment of the gain to
include in taxable income is not specified in legislation.
Previously, it has been acceptable to use either calendar
days or work days to determine the portion of the gain to
include in taxable income.

. It would likely not be acceptable to indicate that the
section 10(1)(0)(ii) exemption does not apply where it



actually does as this may result in the employee being
over taxed and the incorrect amount being reflected on
the year end employees’ tax certificate (IRP5) issued by
the SA employer. In our experience, this overstatement
of tax generally would not be able to be rectified on the
employee’s individual income tax return without the IPR5
being corrected and a new directive application form
being submitted with the correct facts.

For further information, please contact

People to contact

For assistance in this matter, or any other issue related to the
operation of your global rewards plans, please contact your
local Deloitte Global Rewards consulting services advisor or
the Deloitte Global Reward team in South Africa:

Delia Ndlovu

Director
delndlovu@deloitte.co.za
+27 11 806 6185

Bernadette Abbott
Director
babbott@deloitte.co.za
+27 11 806 5188

Angelique Worms
Director
aworms@deloitte.co.za
+27 11 209 8832

Matthew Hart
Associate Director
mathart@deloitte.co.za
+27 11 806 5317

Jaco la Grange
Associate Director
jlagrange@deloitte.co.za




+27 11 806 5317

This Global Rewards Update information is also included in our
biweekly GES newsletter, Global InSight, which you will
receive directly if you are on the central distribution list.

If you are not on the central distribution list and received this
communication by some other means, please contact your
local Deloitte Global Rewards advisor.

e Be sure to visit us at our website: www.deloitte.com/tax.
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