Tax & Legal Alert

.
Deloitte
]

01

In this issue:

Amendments and supplements to the Methodological Norms aimed at establishing the conditions for
applying the new VAT exemptions in the medical field and other changes in VAT area

The decision to amend and supplement Title VII "Value Added Tax" of the Methodological Norms for
the Implementation of Law no. 227/2015 regarding the Fiscal Code aims to establish the conditions for
applying the new VAT exemptions in the medical field (introduced by Law no. 88/2023) and to align the
provisions of the Methodological Norms with the provisions of the Fiscal Code (introduced by
Government Ordinance no. 16/2022) regarding the increase of the VAT rate applicable to certain non-
alcoholic beverage supplies, accommodation activities, restaurant and catering services, as well as the
modification of the maximum value threshold for the supply of residential properties to individuals.

Amendments to the Companies Law No 31/1990 on cross-border mergers, conversions, and spin-offs,
with effect from July 23,2023

The amendments to Companies Law No 31/1990 concern the procedure applicable to cross-border
mergers, as well as the regulation, as a novelty, of cross-border conversions and spin-offs, with the aim
of facilitating the cross-border mobility of companies and ensuring a greater protection for the
shareholders, creditors and employees of companies involved in this type of operations.
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Amendments and additions to the Methodological Rules for the application of Title VII ,,
Value added tax ” of the Fiscal Code

Through Decision no. 653/2023, amendments and supplements have been made to Title VII "Value
Added Tax" as a result of the changes brought to Law no. 227/2015 regarding the Fiscal Code ("Fiscal
Code") by Law no. 88/2023 and Government Ordinance no. 16/2022.

Specifically, these changes target the following:
VAT exemption for products and services intended for the medical sector

New VAT exemptions with the right to deduction in the medical field were introduced by Law no.
88/2023, applicable as of June 12, 2023.

Decision no. 653/2023 establishes the conditions for applying these new exemptions, outlining the
justification for the VAT exemption. Note: Some provisions published in the draft released in this regard
have been retained (please also refer to Tax & Legal Alert of July 4, 2023).in the case of construction,
rehabilitation, modernization of hospital units from the state public network provided to the hospital
unit or institution/the public authority providing the financing - with the documentation on the basis of
which the services are provided, such as the contracts concluded with the beneficiary;

a) In the case of construction, rehabilitation, and modernization services for state-owned public
hospital units provided to the hospital unit or public institution/authority responsible for
financing - based on documentation such as contracts concluded with the beneficiary;

b) In the case of supplies of medical equipment, devices, apparatus, articles, accessories,
protective equipment, sanitary materials, and consumables, as well as the supply of services
(adaptation, repair, rental, and leasing) performed for state-owned public hospital units - based
on a self-declaration by the legal representative of the hospital unit indicating that the
respective goods are intended for normal use in the healthcare sector or for use by persons
with disabilities, essential goods for compensating and overcoming disabilities;

c) Inthe case of supplier of medical equipment, devices, apparatus, articles, accessories, protective
equipment, sanitary materials, and consumables, as well as the supply of services (adaptation,
repair, rental, and leasing) invoiced to central or local public institutions/authorities responsible
for financing - based on the declaration of the legal representative of the aforementioned
hospital unit as mentioned in point b), as well as based on self-declarations by the legal
representative of the respective central or local public institution/authority indicating that the
purchased goods/services are intended for a state-owned public hospital unit for which they
provide financing.

d) In the case of imports and intracommunity acquisitions of goods made by state-owned public
hospital units or central or local public institutions/authorities responsible for financing - based
on the declarations mentioned above in points b) or c), as applicable. In the case of imports, the
declarations must be submitted to the customs authorities at the time of importation.

Furthermore, it is specified that during the period between the entry into force of Law no. 88/2023
(June 12, 2023) and the entry into force of these methodological norms, the VAT exemption for
deliveries/services to state-owned public hospital units/public funding institutions can be applied if the
suppliers can demonstrate the destination of the goods/services through any means of proof, including
but not limited to contracts concluded and self-declarations mentioned above in points b) and c).

Regarding the supplies of medical prostheses and their accessories, as well as orthopedic products, it is
mentioned that the VAT exemption is applicable regardless of the status of the beneficiary, and it is not
necessary to provide the self-declarations mentioned in points b) and c) above to justify the exemption.
Similarly, the VAT exemption applies to the person who imports and/or acquires goods through
intracommunity transactions.

Additionally, concerning prostheses, their accessories, and orthopedic products, the same definitions
previously provided for applying the 9% VAT rate for deliveries have been retained. As a result, the
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provisions of the norms regarding the application of VAT have been repealed and simultaneously added
to those exempt from VAT.

Increasing the VAT rate for non-alcoholic beverages, accommodation and catering services

Through GO no. 16/2022, alcoholic beverages falling under NC codes 2202 10 00 and 2202 99 were
excluded from the reduced VAT rate of 9%. Consequently, Decision no. 653/2023 amended the
provisions of the norms accordingly to exclude the mentioned products from this category.

Also, GO no. 16/2022 increased the VAT rate from 5% to 9% for accommodation, restaurant, and
catering services. Therefore, Decision no. 653/2023 repealed the provisions of the norms related to the
5% reduced rate while simultaneously introducing the respective provisions with necessary updates for
the application of the 9% rate.

Another change introduced by GO no. 16/2022 was the establishment of a new value threshold for the
application of the 5% rate for housing deliveries (600,000 RON). Thus, Decision no. 653/2023
appropriately modified the value of the threshold in the provisions of the norms to align with the
provisions of the Fiscal Code.

Il Amendments to the Companies Law No 31/1990 on cross-border mergers, conversions,
and spin-offs, with effect from July 23, 2023

Law No 222/2023 on amending and supplementing the Companies Law No 31/1990, as well as of the
Law No 265/2022 on the Trade Register and on amending and supplementing other legislation affecting
registration in the Trade Register ("Law No 222/2023") transposes the provisions of Directive (EU)
2019/2121. Law No 222/2023 entered into force on July 23, 2023, and amended (i) the Companies Law
No 31/1990 ("the Companies Law") and (ii) Law No 265/2022 on Trade Register.

The new rules apply to cross-border transactions involving joint-stock companies, partnerships limited
by shares, limited liability companies and European companies with their registered office in Romania
or with their registered office or, as the case may be, their central business administration or principal
place of business in other Member States of the European Union or countries participating in the
European Free Trade Association.

A. Cross-border merger

The main changes to the Companies Law regarding cross-border mergers concern:

- publicity of the joint merger project - this may be done by means of (i) the electronic bulletin of
the Trade Register or (ii) the website of each company participating in the cross-border merger; if
publicity is done by means of its own website, the company will still be required to file a document
with the Trade Register office containing, inter alia, information on the steps taken to ensure the
exercise of the rights of creditors, of employees and of the shareholders;

- theintroduction of protection measures for the shareholders of the companies participating in the
cross-border merger:

o the obligation to include in the joint cross-border merger project of the price of the shares for
the case where the shareholders exercise their right to withdraw from the company;

o the directors/members of directorate of each of the merging companies are required to draft
a report containing a section for the shareholders, or a separate report for the shareholders,
on the economic implications of the operation;

o drafting the report of the directors/board members of the companies involved in the cross-
border merger, for the shareholders, or the examination of the merger project by an
independent expert, are not mandatory in the case of limited liability companies with a sole
shareholder or where all the shareholders expressly waive them;

o the directors/board members of each of the merging companies are required to inform the
shareholders, before the date of the general meeting convened to approve the cross-border
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merger or, at the latest, at that meeting, if, after the date when the joint cross-border merger
project and the report(s) of the directors/ board members have been drafted, there have been
significant changes in the company's assets or level of income;

the shareholders who did not vote in favour of the resolution of the general meeting, and wish
to withdraw from the company, have the possibility to apply to the court for additional cash
compensation, if they consider that the price of the shares set by the company in the cross-
border project is insufficient; the certificate prior to the cross-border merger can only be
issued if the company provides sufficient guarantees / evidences of the existence of cash
available for the payment of the price of the shares;

shareholders who have decided not to exercise their right of withdrawal, but who claim that
the exchange rate is not appropriate, can ask the court to order the company involved in the
cross-border merger to pay cash compensation;

the deadline for the general meeting of shareholders to approve the cross-border merger may
not be less than six weeks from the date of its convocation;

ensuring enhanced protection for creditors of companies involved in the cross-border merger:

(@]

the obligation to include in the joint cross-border merger project particulars of guarantees
granted to creditors for the satisfaction of their claims;

creditors are provided with the possibility to request adequate collaterals if they consider that
there will not be sufficient cash in the company to satisfy their claims;

the prior certificate of the cross-border merger may be issued only if the company provides
evidence of the provision of collaterals in accordance with the joint merger project or following
notification of the company by the creditors or as ordered by the court;

Note: these provisions replace the opposition period provided for in the old regulation, making
the implementation of the operation conditional on the granting of adequate guarantees to
creditors.

any creditor who has a claim which is prior to the date of publication of the merger project,
and which is not due on that date, may continue to apply to the court in respect of that claim
for a period of two years from the date on which the cross-border merger takes effect;

introduction of protection measures of the employees of the companies involved in cross-border
mergers:

O

the directors/board members of each of the companies involved in the merger are required
to draft a report containing a section for employees, or a separate report for them, on the
economic implications of the operation, which must be made available to them at least 6
weeks before the date of the general meeting approving the merger;

employee representatives or, in their absence, the employees themselves, have the right to
express an opinion on the directors/board members report explaining the legal and economic
aspects of the cross-border merger;

consulting employees’ opinion must be carried out at least 5 days before the date of the
general meeting convened to approve the project;

the directors or board members of the company involved in the merger must submit a
reasoned reply to the opinion expressed by the employees' representatives or employees, at
least one day before the date of the general meeting approving the merger.

changes to the checking and approval procedure for cross-border mergers:

O

O

the case of a merger by absorption, which is carried out
(i) either by a company owning all the shares of the absorbed company/companies,

(ii) either by a person who directly or indirectly holds all the shares in the acquiring company
and in the company/companies being acquired;

and the acquiring company does not allocate any shares in the merger process, the cross-
border merger shall be approved by decision of the board of directors or the management
board, with prior information of the shareholders.

the competence to verify the legality of the cross-border operation, from the procedural point
of view, lies with the registrar of the trade registry office or, where applicable, with the tribunal
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in whose territorial area of competence the registered office of the company participating in
the transaction is located;

o thetrade registry office obtains, from its own registers and from registries kept by other public
institutions, on an inter-institutional basis, on the basis of a protocol, if necessary, for the
purpose of verification by the registrar of the legality of the cross-border merger, information
on the company involved in the merger such as: information from the tax record, information
from the criminal record and information from the national integrated computer system for
the recording of claims arising from criminal offences - ROARMIS;

o the registrar checks, based on the documents submitted, whether the cross-border operation
is carried out for abusive or fraudulent purposes, with the intention of leading to evasion or
avoidance of EU or national law, and if so, refers the matter to the competent court;

o thetime limit for the assessment of the application for a preliminary certificate under the new
regulations may not exceed 3 months from the date of submission;

- an action for a declaration of nullity of the resolution of the general meeting of shareholders
approving the cross-border merger may be filed within 30 days from the date of its publication in
the Official Gazette of Romania.

B. Cross-border spin-off

In addition to amending the rules applicable to cross-border mergers, Law 222/2023 introduces, as a
novelty, the concept of cross-border spin-off, the rules of which are similar to those for cross-border
mergers.

Specifically for this operation, we note that:

- Law No 222/2023 regulates three types of spin-off: total or partial spin-off in the interest of the
shareholders and spin-off by separation in the interest of the company;

- asymmetric partial spin-off is expressly regulated.

C. Cross-border conversion

Another novelty is the introduction of the concept of cross-border conversion - i.e., the operation
whereby a company, without being dissolved or going into liquidation, converts the legal form under
which it is registered in the commercial register of a Member State, called the State of departure, into
the legal form of a company governed by the law of another Member State, called the State of
destination, and transfers at least its registered office to that State, while retaining its legal personality.

In this case too, Law 222/2023 provides the same protection for the shareholders of the converted
company, its creditors, and employees as in the case of cross-border mergers and spin-offs. Moreover,
the procedure applicable to this operation is similar to the procedure applicable to cross-border
mergers and spin-offs.
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For further questions regarding the aspects mentioned in this alert, please contact us.
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