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Draft amendment: State owned institutions will be able to
benefit from exemption from excise duty for the fuel
delivered in their own tanks

State owned institutions which involve the defence, the public policy, the public
health, the national safety and security could be exempted from excise duty for
energy products supplied directly to theirown tanks in order to be used as
aviation fuel. The proposal was mentioned into a draft amendment of the
Methodological Norms of the Tax Code, published by the Ministry for Public
Finance.

CJEU decision on annual leave. Impact over domestic
regulations

Court of Justice of the European Union (*CJEU") ruled that, in certain conditions,
the right to annual leave may be lost if the employee refuses without justification
to exercise this right.

European Commission warns Romania to end its VAT split
payment mechanism

On November 8™ the European Commission decided to send a letter of formal
notice to Romania regarding VAT split payment mechanism. The Commission
concluded that the Romanian measure is against both EU VAT rules (Council
Directive 2006/112/EC) and the freedomto provide services (Article 56 of
TFEU).
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Currently, state owned institutions which involve the defence, the public policy,
the public health, the national safety and security are potential beneficiaries of
exemption from excise duty. Nevertheless, in practice, such institutions cannot
benefit from the said exemption, as they do not dispose of the possibility to
receive the fuel directly into the aircrafts orinto authorised dispensers which
actually supply the aircrafts, for circulation inside the airport only.

According to the draft amendment of the Methodological Norms of the Tax Code,
state owned institutions will be able to take advantage of the exemption from
excise duty forthe fuel delivered into their own tanks, held in any form.

We encourage you to consider the implications of these potential modifications
on your activity.
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On 6 November 2018, the Court of Justice of the European Union (*CJEU")
rendered decision c-684/16, on the interpretation of art. 7 of Directive
2003/88/EC concerning certain aspects of the organisation of working time and
of Article 31 Para. (2) of the Charter of Fundamental Rights of the European
Union, regarding the annual leave.

The dispute in the main proceedings and the questions referred for a
preliminary ruling

The dispute in the main proceeding was triggered by the fact that a German
employer, Max-Planck-Gesellschaft zur Forderung der Wissenschaften eV,
refused to grant one of its workers, upon termination of employment, a financial
compensation for the untaken leave days. The employer’s refusal was based on
the German legislation pursuant to which the annual leave must be granted in
the course of the calendar year when it is accrued - the possibility of carrying
forward the annual leave in the following year being permitted only in the event
of compelling operational grounds or for personal reasons pertaining to the
employee.
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Given the above context, the Federal Labour Court decidedto stay the
proceedings and referto the CJEU the following questions for a preliminary

ruling:

1.

Whether EU law precludes national legislation from providing that the
entitlement to an allowance paid in lieu of annual leave upon termination
of employment lapses in cases where (i) the worker did not request to
benefit from annual leave during a certain reference period and (ii)
domestic regulation does not require an employer to specify unilaterally
and with binding effect for the employee, when that leave has to be taken
by the employee within the reference period.

If the first question is answered in the affirmative, is the domestic court
required to disapply the national legislation in breach of EU law, evenin
disputes between private persons.

Grounds and CJEU ruling

a.

With respect to the annual leave

CJEU ruled that if:

- The employeris able to prove that it enabled workers to exercise
theirright to paid annual leave in a concrete and transparent
manner and

- The worker refuses to take annual leave voluntarily, being aware of
all the consequences arising thereof;

EU law does not preclude national legislation from providing the loss of
annual leave or payment of an allowance in lieu of untaken paid annual
leave at the end of the employment relationship.

Moreover, CJEU detailed the conditions that need to be met for the right
to annual leave/payment of an allowance in lieu of untaken paid annual
leave to lapse, namely:

- The employerto enable the worker, in a concrete and transparent
manner, to take annual leave;

- To this end, the employer must provide the worker with specific
information in good time with regard to his right to benefit from
annual leave, to ensure that the purpose of the annual leave is
attained (i.e.: enable the workerto rest).

Notwithstanding the above, CJEU reminded that, according to its
consistent case law (which remains applicable hereinafter), the right to
paid annual leave must be regarded as a particularly important principle
of EU social law, the implementation of which by the competent national
authorities must be confined within the limits expressly laid down by
Directive 2003/88 itself.

Consequently, a practice that would allow the lapse of the right to annual
leave without the worker having been provided with the possibility to
actually exercise it, would undermine its very substance and, as such, is
prohibited.

With respect to the domestic court’s obligation to disapply the national

legislation in breach of EU law

CJEU ruled that in the event that it is impossible to interpret
national legislation in a manner consistent with EU law, the
national court hearing a dispute between private persons is
required to disapply the national legislation.

In this framework, we mention that the above cited CJEU ruling was
based on the fact that the right to annual leave is enshrined under the
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Charter of Fundamental Rights, primary source of law, which contains a
clear, unconditional and sufficiently precise provisions and, thus, can
have direct effect.

The impact of the CJEU ruling over national legislation

Art. 146 Para (1) of the Labor Code, as amended and supplemented, enshrines
the rule pursuant to which the annual leave must be taken every year.

By way of exception, Para (2) of the same article provides thatin the event the
employee, forjustified reasons, cannot take the annual leave during the yearin
which it was accrued, the employeris under the obligation to grant the employee
the untaken leave days, with his consent, in a reference period of 18 months,
calculated fromthe start of the yearfollowing the one in which the right to
annual leave was accrued.

In light of the above cited CJEU case law, it is necessary to determine whether
art. 146 of the Labor Code may be construed in the sense that theright to
annual leave lapses at the end of the calendar year during which it was accrued
provided the employer guaranteed the employee the right to performthe annual
leave (e.g.: specific and timely information, notification withregard to the
number of untaken leave days) and the employee refuses to benefit fromannual
leave without having any objective justification.
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On November 8% the European Commission decided to send a letter of formal
notice to Romania regarding VAT split payment mechanism. The Commission
concluded that the Romanian measure is against both EU VAT rules (Council
Directive 2006/112/EC) and the freedomto provide services (Article 56 of
TFEU).

According to the Commission, this provision also causes a major administrative
burden for companies.

Since January 1th, 2018, this mechanismis mandatory for two categories of
Romanian taxpayers: those having VAT debts and thosethat are under
insolvency procedures. Their customers registered for VAT purposes must split
the payment of the invoice by paying the VAT separately to the VAT account of
the supplier. The taxpayer may only use the amount collected on the dedicated
VAT account to pay VAT to the Treasury and to its suppliers.
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In case Romania does not abolish the mechanism within the next two months,
the Commission may send a reasoned opinion to the Romanian authorities. A
reasoned opinion is the first step of an infringement procedure.

For further questions regarding the aspects mentioned in this alert, please
contact us.

Vlad Boeriu
Partner

+40 21 207 5341
vboeriu@deloittece.com

Tax & Legal Weekly Alert: 5 - 9 November 2018 | 5


mailto:vboeriu@deloittece.com

Deloitte

Deloitte refers to oneor more of D eloitte Touche T ohmatsu Limited, a UK private company limited by guarantee ("DTTL"), its network of
member firms, and their related entities. DTTL and each of its memberfirms arelegally separate and independententities. DT TL (also referred
to as "Deloitte Global") does not provide services to clients. Please s ee to learnmore aboutour global network

of member firms.

Deloitte provides audit, consulting, legal, financial advisory, risk advisory, tax and related s ervices to public and private clients spanning
multipleindustries. Deloitte serves four outof five Fortune Global 500® companies through a globally connected network of memberfirmsin
more than 150 countries and territories bringing world -class capabilities, insights, and high-quality service to addressclients' most complex
business challenges. Tolearn more abouthow D eloitte's approximately 244,000 professionals make animpactthat matters, please connect

with us on or

Reff & Associates SCAis a law firm member of BucharestBar, independent in accordance with the Barrules and represents Delo itte Legal in
Romania. Deloitte Legal means the legal practices of Deloitte T ouche Tohmatsu Limited member firms or their affiliates that provide legal
services. Visit the global D eloitte Legal website to see which services D eloitte Legal offers in a particular

country.

This alertis offered as guidance and mustnotbe considered a consultancy service. Before takingany action based on this document, you
should ask for professionalfiscal/legal advisory.

T his communication contains general information only, and none of D eloitte Touche Tohmatsu Limited, its memberfirms, or their related
entities (collectively, the "Deloitte N etwork”) is, by means of this communication, rendering professional advice or services . Before making any
decision or taking any action that may affectyour finances or your business, youshould consult a qualified professional advisor. N o entity in the
Deloitte Network shall be responsible for any loss whatsoever sustained by any person who relies on this communication.

© 2018. Forinformation, contact D eloitte Romania

Tax & Legal Weekly Alert: 5 - 9 November 2018 | 6


http://www.deloitte.com/ro/about
https://www.facebook.com/DeloitteRomania/
https://www.linkedin.com/company/deloitte-romania
http://www.deloitte.com/deloittelegal

