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Tax Newsflash

Scope of Nonresident
Teachers/Researchers Eligible for
Treaty Exemption Expanded

Making another century of impact
EHEFERX FEFLT

China’s State Administration of Taxation (SAT) issued guidance
on 29 December 2016 (Bulletin [2016] No. 91 (Bulletin 91))
that expands the scope of nonresident individuals who are
eligible for tax treaty benefits under the teacher/researcher
article of an applicable treaty.

The teacher/researcher article grants a tax exemption for
payments made to an individual who is resident of a treaty
partner country and who is temporarily present in China for
the primary purpose of teaching, giving lectures or conducting
research at a university, college, school or other educational or
scientific research institutions for a stipulated period.

Bulletin 91 applies as from the date of issuance and to any
cases whose tax treatment has not yet been finalized.

Highlights
Scope of eligible "educational institutions" expanded

Before the issuance of Bulletin 91, the term “university,
college, school or other educational institutions” included full-
time institutions of higher education at or above the junior
college level that had the capacity to hire foreign teachers or
researchers as approved by the State Administration of



Foreign Experts Affairs and were accredited by China’s Ministry
of Education.

Bulletin 91 significantly expands the scope of “educational
institutions” to include schools that provide preschool
education, primary education, secondary education, higher
education and special education. Qualified educational
institutions now specifically include the following:
kindergartens, primary schools, adult primary schools, junior
secondary schools, vocational junior secondary schools, senior
secondary schools, adult senior secondary schools, technical
secondary schools, adult technical secondary schools,
vocational senior secondary schools, skilled worker schools,
special education schools, schools for children of foreigners,
colleges and universities, technical colleges and universities,
and adult colleges and universities.

Training institutions are not considered eligible “schools,” so
teachers or researchers working in such institutions will
probably not be able to enjoy a tax exemption under an
applicable tax treaty.

Documentation requirements for treaty exemption claim

To claim treaty benefits under the teacher/researcher article,
the following documents generally must be submitted to the
competent tax authority:

e Photocopy of a valid foreign expert certificate and work
permit (or employment license certificate);

¢ Reporting form of the tax residence status of the
nonresident individual;

e Reporting form for a nonresident individual to claim tax
treaty benefits;

e Tax residence certificate issued by the competent tax
authorities of the other contracting state; and

e Relevant contracts, agreements, payment vouchers, etc.

The supporting documents must be submitted at the time the
nonresident teacher/researcher derives the income for the first
time and makes the relevant tax filing, or at the time the
withholding agent makes the first withholding on the income.

Bulletin 91 expands the scope of educational institutions under
the teacher/researcher article, which will enable more foreign
teachers/researchers in China’s educational institutions to
enjoy a tax exemption for income earned as a
teacher/researcher. As a result, more domestic education
institutions will be able to attract foreign talent, thus
promoting the further development of China’s education
sector.

It should be noted, however, that not all of China’s tax treaties
contain teacher/researcher articles, and where such an article
is available, there may be other specific requirements that
must be met to enjoy the treaty exemption (e.g. requirements
relating to the activities to be performed, the time period,
etc.).



Given the more stringent enforcement of China’s immigration
rules, as well as the evolving compliance administration
practice relating to foreign individuals, it is likely that the tax
authorities will improve communications and information
sharing with other Chinese authorities and intensify the tax
administration on nonresident taxpayers. Thus, non-Chinese
individuals who may be eligible for treaty benefits should pay
close attention to their compliance obligations to ensure the
consistency of all information provided to the various
authorities.

Educational institutions that potentially may benefit from the
new rules should review the relevant requirements and carry
out an internal assessment to determine whether their
contract arrangements will allow foreign teachers/researchers
to qualify for treaty benefits. Such institutions also should
make their foreign teachers/researchers aware of the potential
impact of Bulletin 91 and the related compliance obligations.
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