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Tax Newsflash
New exclusion process for US goods
subject to retaliatory tariffs

On 18 February 2020, China's Tariff Committee of the State
Council (CTCSC) announced a new market-based exclusion
process on US goods subject to retaliatory tariffs (Bulletin
[2020] No. 2). The new process, which will be available as
from 2 March 2020, is part of the implementation of the Phase
One trade agreement to increase imports of US-origin goods.

The new market-based exclusion process differs from the
existing general exclusion process in that it is based on an
importer’s specific commercial transaction, as opposed to the
general exclusion process, which exempts a group of identified
products for all importers.

For enterprises that did not submit exclusion applications
under the general exclusion process (or those that have
submitted but not yet obtained approvals), this new exclusion
process provides another opportunity to obtain an exclusion.
Once an importer’s application for exclusion is approved under
the new process, no retaliatory tariffs will be imposed on the
importer’s approved goods (subject to a certain time period
and amount limitations).

Comparison of exclusion processes
The table below compares aspects of the general exclusion

process (Bulletin [2019] No. 2) and the new market-based
exclusion process (Bulletin [2020] No. 2):

General exclusion process Market-based exclusion
process
Applicants Enterprises in China (or their Enterprises in China that

trade or business associations) purchase and import eligible
engaged in the importation, goods.



Scope

Effects

Application
process and
timing

Required
information

Review
procedure and
results
notification

production, or use of eligible
goods.

Once goods are approved for
exclusion based on an
enterprise’s or industry’s
application, all enterprises
benefit from the exclusion of
the approved goods (i.e., no
further enterprises are
required to submit an
application to exclude such
goods).

All eligible goods, which
consist of goods from List 1
(USD 50 billion) and List 2
(USD 60 billion).

Where the government
eliminates or suspends
additional tariffs on the
relevant goods, no exclusion
application is necessary.

For goods approved for
exclusion (regardless of
importers and import
amounts):

e Starting from the date the
exclusion comes into effect,
the retaliatory tariffs will not
be applicable for one year.

o If qualified, the retaliatory
tariffs already imposed and
collected can be refunded.

Online application:

List 1: 3 June to 5 July 2019
List 2: 2 September to 18
October 2019

The government has not
started yet the application
process for goods from List 3
(USD 75 billion).

Facts and data with respect to

the following:

o Difficulties in identifying
alternative sources of
goods;

e Serious economic damage to
the applicant caused by
additional tariffs; and

e Major negative structural
impacts on related industries
or serious social
consequences caused by the
additional tariffs.

The CTCSC will review the
applications, collect comments
from experts and relevant
trade unions/government
authorities, and determine and

All eligible goods (see table
below); applicants may apply
to the CTCSC to request the
addition of goods to the list.

If the relevant goods are
subject to duty-free regimes or
imported using certain express
courier services, the goods will
be automatically excluded

from any additional tariffs and
no exclusion application is
necessary.

If the relevant goods have
been excluded under the
general exclusion process, no
additional tariffs would be
imposed and no exclusion
application is necessary.

For an approved applicant:

e Starting from the date the
exclusion comes into effect
(as specified for the
applicant), the retaliatory
tariffs on the applicant’s
approved goods (subject to
limitations on amount) will
not be applicable for one
year.

e Any imported goods above

the threshold will be subject

to the retaliatory tariffs.

No refund will be allowed for

retaliatory tariffs imposed

before the exclusion comes
into effect.

Online application:

Beginning 2 March 2020 (with
no end date specified)

e The HS code of the relevant
goods and information with
respect to the purchase
plans; and

e Explanations of the effects
of the additional tariffs on
the applicant where the
applicant wishes to add
relevant goods to the
eligible goods list.

The CTCSC will review the
applications and notify each
applicant of the final results
through the online application
system.


http://gszx.mof.gov.cn/
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publish the exclusion list in

due course.
Import No special requirement An approved applicant must
declaration submit a self-declaration
requirement through the online application

system and obtain a special
code, which must be included
on the customs declaration
form when the applicant
imports the relevant goods.

The goods eligible for the market-based exclusion process
consist of 696 HS code items and are summarized in table
below:

Corresponding Number Main goods covered
list of HS
code
items
List 1 140 Beef, pork, shrimp, beans, and other agriculture
(USD 50 billion) products; medical, surgical, or veterinary x-ray

equipment; diesel, fuel, oil, and other energy
products; steel and aluminium scrap; and
polyethylene, polypropylene, and other plastics.

List 2 543 Spotlight, searchlight, inductance, and

(USD 60 billion) capacitance tester with recording device; mass
spectrometer, liquid, or gas chromatography;
LCD display board, camera lenses, routers,
wireless headphones; stainless steel seamless
boiler tube, logs with different cross-sections;
and insulin and its salts.

List 3 111 Seal oil capsules; cefaclor and its salts; and
(USD 75 billion) petroleum oils (some HS code items in List 3 are
also in Lists 1 and 2).

Comments

There has been a gradual easing of the trade tensions since
China and the US signed the Phase One trade agreement on
15 January 2020, with both sides announcing trade measures
to reduce the additional tariffs. The new market-based
exclusion process is expected to increase the imports of
certain high-quality US products with competitive prices to
fulfill the demands in the Chinese market.

Some issues in relation to the new market-based exclusion
process may need to be further clarified. For example, as the
new exclusion process aims to promote imports according to
market-oriented and commercial principles, how would the
government authorities look at imports between related
parties when reviewing the applications? Would imports of US-
origin goods from non-US suppliers (e.g., entrepot trades) be
eligible for the exclusion? Businesses should monitor any
further guidance released by the government and also should
consider the following action steps:

e Enterprises whose goods already have been included on
the list of eligible goods: Review their existing import plans
and apply to the CTCSC under the new exclusion process
in a timely manner.

e Enterprises whose goods have not been included on the
eligible goods list: Apply to the CTCSC for inclusion of the
goods on the list and begin collecting the relevant
supporting documentation to justify the inclusion.



e Enterprises that have submitted exclusion applications
under the general exclusion process but still are awaiting
approval: Apply for exclusions under the new exclusion
process.

e Enterprises that wish to apply for exclusions under the new
exclusion process: Begin to prepare for the new rules, for
example, by assessing import plans to provide the best
estimation of the monthly purchase amount, examining
relevant contract terms, and reviewing customs
classifications and country-of-origin status to ensure the
relevant goods are classified correctly and of US origin.
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