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2 All MCAAs concluded by Hong Kong will be only effective for the accounting
period starting on or after 1 January 2019,
https://www.oecd.org/tax/beps/country-by-country-exchange-relationships.htm

3 HiERIE B website https://www. FiEF1 % )5 .gov.hk/eng/tax/dta_cbc.htm

4.6 OECD website https://www.oecd.org/tax/beps/country-by-country-exchange-
relationships.htm

5 Bermuda tax authority's publication
https://www.gov.bm/sites/default/files/CBC-2018-Reportable-Jurisdictions-List-
Updated-1.31.2019.pdf

7 Deloitte tax analysis on the FEE#/RTELS CbC reports rule
https://www?2.deloitte.com/content/dam/Deloitte/cn/Documents/tax/ta-
2019/deloitte-cn-tax-tap2902019-zh-190227.pdf
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Hong Kong Tax Newsflash:

Hong Kong's upcoming Country-by-
Country ("CbC") reporting obligations
Stocktaking before year-end

Hong Kong is fast approaching its first CbC Report filing
deadline (i.e. 31 December 2019), and taxpayers should be
reminded to assess their reporting obligations, in particular the
secondary filing requirements as well as the dual residency
issue. Also of note is that many Hong Kong based or listed
multinational enterprise (MNE) groups have entities in the
British Virgin Islands (BVI), Bermuda and the Cayman Islands;
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it is thus important to understand the relevant rules in these
jurisdictions and how they may impact the MNE groups.

A Hong Kong constituent entity is required to perform CbC
report secondary filing if any of the following conditions is met:

(1) The ultimate parent entity (UPE) is not required to file a
CbC report in its jurisdiction of tax residence;

(2) UPE's jurisdiction has entered into an international
agreement with Hong Kong providing a legal basis for
automatic exchange of tax information but has no
exchange arrangement in effect with Hong Kong by
the Hong Kong CbC reports filing due date; or

(3) UPE's jurisdiction has an exchange arrangement in
effect with Hong Kong, but there has been a systemic
failure to exchange the CbC report, which has been
notified by the Inland Revenue Department (IRD).

Essentially for condition (2), the IRD has further confirmed in
the Departmental Interpretation and Practice Note (DIPN) 58!
that in general, the Convention on Mutual Administrative
Assistance in Tax Matters (the Convention) — specifically the
Multilateral Competent Authority Agreement (MCAA)? and most
comprehensive double taxation agreements (CDTA) would be
considered as qualified "international agreements”. Therefore,
a Hong Kong constituent entity with the UPE located in a
jurisdiction without a CDTA and MCAA with Hong Kong (e.g.
United States, etc.) is not required to perform secondary
filing in Hong Kong.

Furthermore, under the automatic exchange of CbC reports
with CDTA partners, Hong Kong is also required to enter into
bilateral agreements in order to facilitate the exchange. To
date, Hong Kong has 17 bilateral arrangements? in effect for
the exchange of CbC reports for years 2018 and earlier.

Of note, as at the date of this Newsflash, Hong Kong has not
yet effected the bilateral exchange of CbC reports with
Mainland China. This means that MNE groups with UPE in
Mainland China and constituent entities in Hong Kong, may be
required to perform secondary filing of CbC reports for the
year ended 31 December 2018 (YE2018) by the end of 2019.
We understand the IRD are in negotiations with the PRC State
Taxation Administration (SAT), with the objective of entering
into an agreement before December 2019. Taxpayers are thus
advised to monitor the status of the Hong Kong-Mainland
China exchange relationship of CbC reports, to determine their
Hong Kong secondary filing obligations.

The BVI Government has earlier signed the MCAA on exchange
of CbC reports, which provides that any CbC reports filed by
the BVI UPE commencing from YE2018 are to be automatically
exchanged with 30+ partner jurisdictions covered under the
MCAA.* The first batch of CbC reports to be exchanged (i.e.
YE2018) are due for filing by 31 December 2019, and will be
exchanged with the MCAA partner jurisdictions by 30 June
2020.



Bermuda® and Cayman Islands®, with a wider exchange
network (50+ partner jurisdictions), have signed the MCAA
since 2016 and 2017 respectively, and have already completed
the exchanges for these prior years reports.

With formal CbC reporting rules now in place’, the BVI,
Bermuda and Cayman Islands have also introduced penalty
regime on failure to comply with the local CbC report
notifications and/ or filing.

Jurisdiction Penalty Policy

BVI e Penalty up to USD100,000, if the
registration requirement of CbC report is
not complied; or

¢ On summary conviction, penalty up to
USD5,000 and/ or imprisonment up to two
years; or on conviction on indictment,
penalty up to USD100,000 and/ or
imprisonment up to five years, if any other
requirements of CbC report is not complied
Bermuda e Civil penalty of USD4,000, and up to
USD5,000 if inaccurate information is
provided in filing the CbC report; or

e On summary conviction, penalty up to
USD10,000 and/ or imprisonment up to six
months, if an offense is committed
Cayman ¢ Administrative penalty of USD4,000, and
Islands up to USD5,000 if inaccurate information
is provided in filing the CbC report; or

¢ On summary conviction, penalty up to
USD10,000 and/ or imprisonment up to six
months, if an offense is committed

The Economic Substance Rule (ES Rule) has been introduced
in some off-shore jurisdictions (e.g. the BVI, Bermuda and
Cayman Islands), and taxpayers are now considering whether
these entities may also be considered as tax residents in
another jurisdiction (e.g. where they are managed and
controlled, etc.) as one of the solutions to address such ES
Rule. In particular, UPEs incorporated in say the BVI but with
residency elsewhere (e.g. listed on the Hong Kong Stock
Exchange) may be considered to have dual residency, and
hence subject to CbC obligations in both jurisdictions. In other
words, these UPEs must submit the CbC notification as well as
CbC reports to tax authorities in the BVl and Hong Kong,
which result in additional compliance burden for taxpayers.

From BVI/ Bermuda/ Cayman Islands perspective, we
understand the relief of the CbC obligation under such
circumstance has been put to the relevant authorities as a
suggestion, but nevertheless at the current stage those
entities are still subject to the local CbC reporting rules.

From Hong Kong perspective, in an effort to simplify the issue,
the IRD have stated in DIPN 59 that reference can be made to
the 'tie-breaker rule' under the relevant CDTA between Hong



Kong and the other jurisdiction, in determining the tax
residency of the entity. However, in the absence of a CDTA
and relevant tie-breaker rules, no relief will be provided and
the entities with dual residency will be required to comply with
the CbC requirements in both jurisdictions.

Before the fiscal year end, MNE groups should be conscious of
their compliance with CbC reporting requirements in
jurisdictions where they have presence. In the context of the
expanding international CbC exchange network and tax
transparency, it is of paramount importance to assess the
transfer pricing and other Base Erosion and Profit Shifting
(BEPS) related risks disclosed in the CbC report.
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