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Relief from payroll withholding obligations for 
business travelers – a step in the right direction 
April 27, 2015 

In his federal budget on April 21, 2015, the Honourable Joe Oliver, Minister of 
Finance, proposed a welcome legislative change that provides relief to non-resident 
employers in respect of their non-resident employees temporarily working in Canada. 

Background 
Currently, Canadian tax laws impose withholding obligations on any non-resident 
employer paying remuneration to a non-resident employee for services rendered in 
Canada. The amount of withholding is determined in accordance with section 102 of 
the Income Tax Regulations (commonly referred to as Reg 102 withholdings). An 
employer may only be relieved of this withholding obligation when a formal waiver is 
obtained from the Canada Revenue Agency (CRA) and, if subject to Quebec 
withholdings, the Minister of Revenue of Quebec.  

The waiver process is a burdensome task for multinational enterprises operating in an 
agile and competitive global market. Not obtaining a waiver creates compliance risks 
when employees are sent on business travel to Canada even for a very short 
duration.  

Under the current mechanism, a waiver is granted only in respect of a specific 
employee and for a specific time period. It is extremely challenging for multinationals 
to comply with the CRA’s administrative Reg 102 policies because of the significant 
degree of unpredictability associated with business travelers. If a waiver is not 
obtained, the employer must withhold taxes and the employees must file Canadian 
tax returns to obtain a refund of the taxes withheld. Where the employees are treaty-
exempt, the withholding tax simply constitutes a “deposit” of tax that the CRA is 
required to refund after processing the relevant tax returns. This existing waiver 
system has received much criticism from the business community for being inefficient 
and burdensome. 

The proposed change 
With the intent to reduce the administrative burden placed on businesses engaged in 
cross-border travel, the 2015 federal budget proposal exempts “qualifying non-
resident employers” from the Reg 102 withholding requirements for payments made 
after 2015 to “qualifying non-resident employees”.  

An employee will be a qualifying non-resident employee in respect of a payment if the 
employee is exempt from Canadian income tax on the payment because of a tax 
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treaty and is not present in Canada for 90 or more days (including not only work 
days) in any 12-month period that covers the time of the payment. 

To be a qualifying non-resident employer, an employer (other than a partnership) is 
required to: 

• be resident in a country with which Canada has a tax treaty;  

• not carry on business in Canada through a permanent establishment (PE) in 
its fiscal period that includes the time of the payment, and  

• be certified by the CRA at the time of the payment.  

For an employer that is a partnership to qualify, in addition to the second and third 
conditions noted above, at least 90% of the partnership’s income for the fiscal period 
that includes the time of the payment must be allocated to persons that are resident 
in a treaty country. 

The proposed changes provide that the CRA can deny or revoke certification if the 
employer does not meet the above conditions or fails to comply with its Canadian tax 
obligations. 

Employers will continue to be liable for any withholding in respect of non-resident 
employees found not to have met the conditions outlined above; however, no penalty 
will apply to a qualifying non-resident employer for failing to withhold in respect of a 
payment if, after “reasonable inquiry”, the employer had no reason to believe, at the 
time of payment, that the employee did not meet the conditions set out above. 

Although a qualifying non-resident employer will not be obligated to make Reg 102 
withholdings under the circumstances noted above, the employer will continue to be 
responsible for its reporting requirements under the Income Tax Act with respect to 
amounts paid to its employees (e.g., issuing T4 slips). 

Certification is not conclusive as to whether a non-resident employer has a taxable 
presence in Canada and, as such, is only relevant with respect to determining the 
“qualifying” status for withholding tax purposes. 

Deloitte’s view 
This proposal is a welcome development as it provides relief to international 
businesses that employ frequent business travelers to Canada. The budget has 
acknowledged the business community’s request for change to the withholding tax 
regime for non-resident employees. The proposal is in line with much awaited policy 
regarding “trusted employers” and the broader effort to reduce administrative red tape 
relating to Reg 102 withholding. 

We hope that the CRA will support this legislative intent with documented guidance 
which evidences a risk-based approach to assist with expediency. 

Some issues that should be addressed are: 

1. Certification of the non-resident employer - One of the requirements for an 
employer to be certified as a qualified non-resident employer is that it does 
not have a PE in Canada “as defined by regulation”. Further guidance is 
required regarding this requirement, especially the timing of the necessary PE 
analysis by the employer. Clarification is also necessary with respect to the 
regulations reference, as PE is a treaty concept and is only addressed in the 
regulations with respect to provincial income allocation. 
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2. The 90-day rule - It is unclear whether the non-resident employer will be 
required to remit catch-up withholdings in cases where the non-resident 
employee happens to be in Canada for greater than 90 days in a 12-month 
period. Further, would the preceding year be impacted where the 90-day limit 
is surpassed in a subsequent tax year? 

3. Services PE - It is unclear how the proposed rule would apply if a non-
resident employer is considered to have a services PE in Canada due to the 
presence of non-resident employees in Canada, none of whom are 
individually present for greater than 90 days. It will be necessary for the 
employer to exercise diligence in respect of its internal tracking and 
monitoring processes to ensure that it does not inadvertently trigger a 
services PE.  

4. Reporting requirements - The proposal does not eliminate reporting 
requirements. As such, the non-resident employer will still have the 
administrative burden of filing withholding tax slips for the qualified non-
resident employees. Employers will still be required to set up payroll accounts 
in Canada and to make related T4 filings for employees who are exempt from 
Canadian tax and have waivers from withholding tax. 

5. Tax ID numbers - Similarly, the proposal does not eliminate the need for a 
qualifying employee to obtain a tax ID number. The current process for 
obtaining ID numbers is cumbersome. 

6. Canada Pension Plan and Employment Insurance rules – The CRA 
should consider simplifying the process of determining whether such 
contributions are required and obtaining certificates of coverage when 
international agreements apply. 

Should you wish to discuss how this information applies to your circumstances, 
please contact your Deloitte advisor or any of the practitioners noted in this alert. 

Fatima Laher, Toronto, Lorna Sinclair, Toronto and Jeff Paisley, Calgary 
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