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Navigating the Executive Compensation Planning

for SPACs

Overview of SPAC

A SPAC (Special Purpose Acquisition
Company) is a newly created company that
uses a combination of IPO (Initial Public
Offering) proceeds and may seek additional
financing via a PIPE—Private Investment in
Public Equity—to fund the acquisition of a
private operating company. The proceeds
raised in the IPO are placed in a trust
account while the SPAC's management

team seeks to complete an acquisition of

an existing operating company (“target”),
generally in a specific industry or geography,
within the period stated in the SPAC's
governing documents (typically, 18 to 24
months). If the SPAC successfully completes
an acquisition, the private operating
company target succeeds to the SPAC's
public filing status and, as a result, the target
effectively becomes a public company. If the

SPAC is unable to complete an acquisition
in the allotted time frame, the cash held in
its trust account is returned to its investors
(unless the SPAC extends its timeline via
proxy process).

A SPAC's life begins with its initial formation,
followed by its IPO, its search for a target,

a shareholder merger vote, and finally, the
close of an acquisition (or the return of the
SPAC's proceeds to investors). The SPAC
process differs from that of a traditional IPO
in that the target company (which eventually
becomes the public company post-
acquisition) is not involved in the formation
of the SPAC or the IPO phases. However,
the terms of the units offered in a SPAC IPO
and the agreements the SPAC has with its
sponsor and management team ultimately
influence the value that target company
investors extract from a SPAC merger.
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Overview of SPAC and life cycle
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36 months with shareholder approval

- * Raise capital in an IPO to acquire one or more operating companies through a business combination

* A SPAC has a defined life of 18-24 months to consummate an acquisition—this period can be extended up to a maximum of

« If the SPAC has not consummated an acquisition by the end of its life, then it must dissolve; SPAC returns money in the trust

account to SPAC’s public shareholders (founder shares and warrants are worthless)

Comply with SEC and Stock Exchange rules around disclosures and corporate governance

« Sponsors pay nominal
amount in exchange for
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File Form S-1 with SEC,
like an operating

@ Target search

« Search for target—value
must be at least 80% of

Stockholder vote

* File proxy with SEC
* Reposition stock with

Acquisition close

* SPAC becomes normal
operating company

founders’ stock company
* Choose counsel and * Raise money from
underwriter institutional

and retail investors
Units, common stock,
and warrants trade in
market

1 This is a general timeline. Actual timeline will depend on facts and circumstances.

Executive Compensation Planning for
SPAC

IPOs undertaken through a SPAC have
unigue tax considerations and complexities
that can have significant implications
throughout the SPAC life cycle for both
buy-side (SPAC) and sell-side (target to be
acquired by SPAC). SPACs can be formed
with the flexibility to complete an acquisition
of an existing operating company in the
United States or a foreign operating
company. In most cases, tax is central to
financial reporting and transaction planning,
and the post-SPAC company can emerge in
a much more complex situation than prior
to the SPAC transaction, especially in the
cross-border SPAC transactions. Therefore,
it is imperative to explore the expected
new set of challenges and structure
alternatives in order to be ready to operate
as a public company. As one of the key tax
considerations, many tax advisors urge the
importance of advance planning surrounding
executive compensation structures for
private companies interested in entering
the public markets via SPAC. Executive
compensation decisions impact some of
the most vital parties—both founders and
employees—to a newly public company.

In addition, there is very little lead time for
SPAC transactions to establish executive
compensation governance, processes,

SPAC’s funds held in trust
Warrants trade in market

ongoing fundamental
investors
* Vote must meet pre-
specified shareholder
approval threshold
(60%—-80%)
Dissenting shareholders
have right to claim their
pro rata share of trust

12+ months

and tax planning/compliance between

the signing and closing of the merger
transaction. Therefore, unlike traditional
IPOs with generally a longer lead time, it is
even more crucial for companies interested
in SPAC transactions to front-end these
discussions to complete the analysis, design,
drafting, and implementation of executive
compensation timely.

Some of the important tax considerations
around executive compensation planning for
SPAC sponsors include:

* Accelerated equity-based compensation
via vesting of restrictive stock units (RSUs)

* Sec. 280G golden parachute issues

* Sec. 162(m) rules limiting deductibility of
compensation paid to some executives

Accelerated equity-based compensation
Many private companies go public via a SPAC
transaction through a business combination
commonly referred to as a de-SPAC
transaction, which is similar to a reverse
merger if the target is a C corporation. It

is critical to assess the target company's
existing equity-based compensation,
including the determination of whether

the SPAC merger transaction is considered

a liquidity event that triggers vesting and
settlement of restricted stock units (RSUS).
RSUs are a form of deferred compensation

* Sponsors “promote” and
warrants crystallized
(subject to lock-up)

3—6 months

whereby a company promises to pay

shares in the future upon settlement of an
underlying vested unit. Many executives
believe that the de-SPAC transaction will
automatically accelerate the vesting of all
their equity, including RSUs. However, this is
not always the case as the type of change in
control event required to trigger vesting is
not likely to contemplate a SPAC transaction.
If the target entity wishes to accelerate
vesting with the de-SPAC transaction, it could
amend the RSU grant documents to include
transactions in which an acquirer does not
obtain a majority stake.

Companies, in particular privately held
companies, must also consider requirements
of Internal Revenue Code Section 409A

that applies to nonqualified deferred
compensation such as RSUs. Section

409A lays out strict rules for the timing of
deferral elections and of distributions of
deferred compensation. Failure to satisfy
the requirements results in harsh tax
consequences, including immediate income
inclusion of vested deferred compensation
and a 20% excise tax, along with potential
interest and penalties for employees.
Accordingly, it is important to confirm that
RSU vesting and payment provisions comply
with Section 409A.
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Section 280G golden parachute issues
In general, Section 280G denies a deduction
for an “excess parachute payment” and
Section 4999 imposes a 20% excise tax

on the recipient of an “excess parachute
payment.” In general, an “excess parachute
payment” situation arises when the
aggregate compensation triggered in
connection with a change in control of a
corporation with respect to a disqualified
individual exceeds three times that
individual's average taxable compensation
over the prior five-year period. A “disqualified
individual” is generally an officer, highly
compensated individual, or 1% shareholder
of a corporation.

In the context of a SPAC transaction, it is
important to note that a Section 280G
change in control event may occur when
there is a change in effective ownership,
namely when a person or group of persons
acquires or has acquired at least 20% or
more of the voting power stock in the last
12 months or when there are changes in the
board of directors that are not endorsed
by a majority of board members. Due to
this “change in effective control” element
included in the definition of change in
control, an ownership change in the de-
SPAC transaction that triggers accelerated
vesting of equity compensation could
result in the application of Section 280G.
Notwithstanding the foregoing, in the event
of a potential excess parachute payment
situation, a privately held C corporation has
the opportunity to exempt payments from
Section 280G and avoid the Section 280G
lost deduction and Section 4999 excise tax
under a special shareholder disclosure and
vote process.

Limitations on the deductibility of
executive compensation

Companies intending to go public should
also be cognizant of Section 162(m) rules
that limit deductibility of compensation
paid to covered employees of a publicly
held corporation. Under Section 162(m), a
publicly held corporation cannot deduct
compensation it pays to a covered employee
to the extent the compensation exceeds
$1 million per tax year. Covered employees

generally are the principal executive officer,
principal financial officer, plus the next
three highest paid officers. Furthermore,
once an individual is a covered employee
then that individual will continue to be a
covered employee in subsequent years.
Accordingly, target entities need to identify
the executives and the compensation for
which deductions will become limited under
Section 162(m), and whether under generally
accepted accounting principles, a deferred
tax asset is required for financial statement
reporting. Final Section 162(m) regulations
(T.D. 9932) also limit the deduction for any
compensation otherwise deductible for

the tax year ending on or after the date

its SEC registration statement becomes
effective. The regulations also eliminated
the exception under prior regulations for
post-IPO payments made under preexisting
equity incentive plans if they are disclosed to
investors as part of an IPO process.

Key takeaway

Preparing for an IPO through a SPAC can
often be a complex and time-consuming
process involving numerous stakeholders.

In addition to the significant regulatory
requirements, there are a number of tax
considerations that should be evaluated,
especially for the cross-border transactions
involving inbound companies, including the
executive compensation matters discussed
above. Management incentive and deferred
compensation plans should be analyzed

for compliance with applicable tax rules,
including certain provisions applicable to
public companies. Companies should further
consider that a cross-border SPAC target
could face numerous complex international
tax issues—e.g., treaty access, global
intangible low-taxed income (GILTI), passive
foreign investment companies (PFICs)—
which may materially impact the economics
of the SPAC transaction. Proactive planning
for executive compensation arrangements
considering the issues outlined above is one
of the key tax aspects that can certainly help
the private companies, including the foreign-
owned U.S. companies intending to go public
via SPACs, be prepared for the first day as a
public company.
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Tax News & Views podcasts

Need to keep up with tax policy updates? Tax News & Views, our current events—focused tax
podcast, can help provide clarity on the latest tax news and developments that could affect
your business.

Deloitte Tax podcasts are available on several streaming services:
Apple, SoundCloud, Stitcher, Google Play, and Spotify.

2021 Tax News & Views Podcast Series | Deloitte US

Calendars to watch

Each edition, be sure to mark your calendars for some of the more important events (recent and upcoming) and tax developments
making an impact on businesses investing into the United States.

Deloitte Tax Accounting Conference - 2021 Virtual

Join us at the Deloitte Tax Accounting Conference - 2021 Virtual November 29-December 9, 2021. Our 2021 program, in its 16th year,
will deliver content by live presenters with advanced technology and enhanced online engagement through a virtual platform for tax,
accounting, and finance professionals.

* Offering five different courses over a two-week period
* Utilizing Zoom technology
* Earn up to 40 hours of CPE from the safety of your office or home

Click here to register.

View recent Dbriefs on demand:
September 14  Dbriefs webcast: Property tax appeal strategies and potential opportunities - the path forward
View on demand

September 16  Dbriefs webcast: Tax accounting update: Year-end preparations and continuing challenges
View on demand

Upcoming Dbriefs:
September 22  Dbriefs webcast: Inbound tax reform update, including SHIELD/Pillar Two and Section 163(n)
01:00 p.m. ET Click to register

September 28  Dbriefs webcast: IRS update: Recent developments and emerging issues
01:00 p.m. ET Click to register

September 30  Dbriefs webcast: Cross-border M&A in an evolving environment
02:00 p.m. ET Click to register
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This document contains general information only and Deloitte is not, by means of this document, rendering
accounting, business, financial, investment, legal, tax, or other professional advice or services. This document
is not a substitute for such professional advice or services, nor should it be used as a basis for any decision
or action that may affect your business. Before making any decision or taking any action that may affect your
business, you should consult a qualified professional advisor. Deloitte shall not be responsible for any loss
sustained by any person who relies on this document.
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