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Final section 367(a)/(d) regulations 
retroactively prevent tax-free 
outbound transfers of foreign 
goodwill and going concern value 

 

On December 15, 2016, the US Department of the Treasury and the 
Internal Revenue Service (IRS) issued final regulations under section 
367(a) and (d) of the Internal Revenue Code that prevent certain 
property, including but not limited to foreign goodwill and going 
concern value, from being transferred by a US person to a foreign 
corporation on a tax-free basis.1 The final regulations, which 
generally mirror the 2015 proposed regulations,2 retain the 
retroactive effective date contained in the proposed regulations, 
thus applying to outbound transfers occurring on or after September 
14, 2015.3  

General approach 

Consistent with the proposed regulations, the final regulations 
eliminate the ability of taxpayers, without exception,4 to qualify 
outbound transfers of foreign goodwill or going concern value for the 
active trade or business exception under section 367(a)(3) and 
historic Treas. Reg. §1.367(a)-2T (now Treas. Reg. §1.367(a)-2). 
Instead, such transfers will be taxable immediately under section 
367(a) or, at the election of the taxpayer, over the useful life of the 
transferred property under section 367(d).5 Note that outbound 
transfers of intangible property specifically enumerated in section 
936(h)(3)(B) (e.g., patents, copyrights, trademarks, or trade 
names) continue to be subject solely to section 367(d).6   

Valuation uses section 482 principles 

Final Treas. Reg. §1.367(a)-1(b)(3) specifically provides that in any 
case where a US transferor’s transfer of property to a foreign 
corporation constitutes a “controlled transaction” under the section 



482 regulations, the value of the property transferred is determined 
in accordance with section 482 and the regulations thereunder. 
(Temporary section 482 regulations were issued on September 14, 
2015 and were meant to coordinate with the rules under section 
367.)    

Useful life 
 
The final regulations, like the proposed regulations, remove the 20-
year useful life limitation under section 367(d), although they permit 
taxpayers to instead recognize increased inclusions over a 20-year 
period, as described below.7 For this purpose, the final regulations 
revise the definition of “useful life” to include the entire period during 
which exploitation of the property is reasonably anticipated to affect 
the determination of taxable income, as of the time of the transfer. 
As in the proposed regulations, this definition takes into account 
exploitation of the intangible in the “further development of the 
intangible property” (i.e., taking into account future generations of a 
product that are based on the original transferred property). This 
approach arguably is inconsistent with Veritas, in which the Tax 
Court held that intangible property transferred in a cost sharing 
arrangement had a finite (and relatively short) useful life, even 
though it may have contributed to the development of future 
generations of a product.8 
 
The regulations include an exception for property with an indefinite 
useful life or with a life that is reasonably anticipated to exceed 20 
years; this exception allows the transferor to take the amount into 
income during a limited 20-year period at the cost of increasing the 
royalty based on the additional value attributable to the period 
following 20 years (i.e., a transferor still must take into account the 
present value of all amounts, including amounts after the 20-year 
period while the property still has useful life).9  
 
Active trade or business exception 

In addition, consistent with the proposed regulations, the final 
regulations generally consolidate the active trade or business 
regulations into one regulation section, new Treas. Reg. §1.367(a)-2, 
without substantive change.10 This regulation taxes the transfer of 
certain property, denominated in the foreign currency of the foreign 
transferee’s country, which was acquired in the ordinary course of 
business of the US transferor that will be carried on by the foreign 
transferee.11 

Transitional rule 

The retroactive effective date of the change to the treatment of 
foreign goodwill and foreign going concern value may leave 
taxpayers who have already filed tax returns under the prior 
regulations in an uncertain situation. The election to treat foreign 
goodwill and foreign going concern value as though they were 
subject to section 367(d) is made with the tax return for the year of 
the transfer under the authority of Treas. Reg. §1.6038B-1. 
However, these regulations do not specify a procedure for taxpayers 
that “missed the deadline” due to the retroactive effective date of 
the regulations. It is unclear whether and/or how soon the Treasury 
and IRS will address this procedural matter. 

_______________________ 

1 T.D. 9803 (Dec. 15, 2016). Although the discussion in the preamble to the final 
regulations (like the 2015 proposed regulations) focuses on foreign goodwill and going 
concern value, the regulations are equally applicable to outbound transfers of U.S. 
goodwill, workforce-in-place, and other property. 



2 80 Fed. Reg. 55,568 (Sept. 16, 2015); see also T.D. 9738 (Sept. 16, 2015) 
(temporary regulations under section 482). For coverage of the proposed regulations, 
see United States Tax Alert dated September 15, 2015 and Transfer Pricing 
Alert dated September 17, 2015. 
3 The final regulations also apply to transfers occurring before September 14, 2015 
resulting from section 7701 entity classification elections filed on or after that date. 
Treas. Reg. §§1.367(a)-1(g)(5), -2(k)(1), 1.367(d)-1(j).  
4 The preamble to the proposed regulations solicited comments on whether to carve 
out an exception for narrow cases where there is limited potential for abuse. 80 Fed. 
Reg. 55,568, 55,574. However none of the suggested exceptions, including exceptions 
for joint ventures, historic foreign branches, specific industries, and transfers made 
under government pressure or compulsion, were adopted. T.D. 9803. 
5 Treas. Reg. §1.367(a)-1(b)(5). The election to apply section 367(d) rather than 
section 367(a) to certain intangibles must be applied consistently to all property 
transferred outbound by related transferors pursuant to a plan. Id. The final 
regulations also make conforming changes to the section 6038B regulations. 
6 Treas. Reg. §§1.367(d)-1(b), (c)(3), 1.367(a)-1(d)(5). As with the proposed 
regulations, the final regulations do not take a position with respect to whether 
goodwill, going concern value and/or workforce-in-place are section 936(h)(3)(B) 
intangible property. 
7 Treas. Reg. §1.367(d)-1(c)(3). 
8 See Veritas Software Corp. & Subs., et al. v. Comm’r, 133. T.C. 297 (2009), nonacq. 
A.O.D. 2010-49, 2010-49 I.R.B. 803.  
9 Treas. Reg. §1.367(d)-1(c)(3)(ii). 
10 See generally Treas. Reg. §1.367(a)-2. 
11 Treas. Reg. §1.367(a)-2(c)(3). The final regulations contain updated language to 
reflect changes to the foreign currency rules; these modifications are not intended to 
be substantive. In contrast to the rest of the final regulations, this rule does not apply 
retroactively. 

 

Contacts 
 
If you have any questions or would like additional information on the 
topics covered in this alert, please email one of the following Deloitte 
professionals: 
 
James Gannon 
jgannon@deloitte.com 

David Varley 
dvarley@deloitte.com 

Jeremy Sina 
jesina@deloitte.com 

David Levine 
dlevine@deloitte.com 

Amitai Barth 
amitaibarth@deloitte.com 

 

Additional resources 
 
Global Tax Alerts subscription page 
 
Global Tax Alerts archive 
 
World Tax Advisor 
 

https://www2.deloitte.com/content/dam/Deloitte/global/Documents/Tax/dttl-tax-alert-unitedstates-15-september-2015.pdf
https://www2.deloitte.com/content/dam/Deloitte/global/Documents/Tax/dttl-tax-transfer-pricing-alert-15-015-17-september-2015.pdf
https://www2.deloitte.com/content/dam/Deloitte/global/Documents/Tax/dttl-tax-transfer-pricing-alert-15-015-17-september-2015.pdf
mailto:jgannon@deloitte.com
mailto:dvarley@deloitte.com
mailto:jesina@deloitte.com
mailto:jesina@deloitte.com
mailto:amitaibarth@deloitte.com
http://mkto-ab090151.com/dY0q03kgV00E000W0u000Y0
http://mkto-ab090151.com/DYl000v0EW000V03qg000Y0
http://mkto-ab090151.com/o00mg00wV0030Y000EWY0q0


Deloitte International Tax Source (DITS) 
 
Deloitte tax@hand app 
 
Dbriefs 
 
www.deloitte.com/tax 

 

      
 

 

 

 

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private company limited 
by guarantee ("DTTL"), its network of member firms, and their related entities. DTTL and each of 
its member firms are legally separate and independent entities. DTTL (also referred to as "Deloitte 
Global") does not provide services to clients. Please see https://www.deloitte.com/about to 
learn more about our global network of member firms. 
 
Deloitte provides audit, consulting, financial advisory, risk advisory, tax and related services to 
public and private clients spanning multiple industries. Deloitte serves four out of five Fortune 
Global 500® companies through a globally connected network of member firms in more than 150 
countries and territories bringing world-class capabilities, insights, and high-quality service to 
address clients’ most complex business challenges. To learn more about how Deloitte’s 
approximately 245,000 professionals make an impact that matters, please connect with us on 
Facebook, LinkedIn, or Twitter. 
 
This communication contains general information only, and none of Deloitte Touche Tohmatsu 
Limited, its member firms, or their related entities (collectively, the “Deloitte Network”) is, by 
means of this communication, rendering professional advice or services. Before making any 
decision or taking any action that may affect your finances or your business, you should consult a 
qualified professional adviser. No entity in the Deloitte Network shall be responsible for any loss 
whatsoever sustained by any person who relies on this communication. 
 
© 2016. For information, contact Deloitte Touche Tohmatsu Limited. 
 
If you no longer wish to receive these emails, please send an email to the sender with the word 
“Unsubscribe” in the subject line. 

 

 

http://mkto-ab090151.com/ung0000W0q0Y0x00V00YE30
http://mkto-ab090151.com/ung0000W0q0Y0x00V00YE30
http://mkto-ab090151.com/iyVY0gW30oq00Y000000E00
http://mkto-ab090151.com/s0pV0q300Wgz0Y000000Y0E
http://mkto-ab090151.com/gq000gq00003WE0YY000AV0
https://www.deloitte.com/about
https://www.facebook.com/deloitte?_rdr=p
https://www.linkedin.com/company/deloitte
https://twitter.com/deloitte
https://www.facebook.com/deloitte
https://twitter.com/Deloitte
http://www.linkedin.com/company/deloitte
https://plus.google.com/+Deloitte/posts
http://www.instagram.com/deloitte/
https://www2.deloitte.com/global/en/get-connected/contact-us.html?icid=bottom_contact-us

	Final section 367(a)/(d) regulations retroactively prevent tax-free outbound transfers of foreign goodwill and going concern value
	Contacts
	Additional resources



