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Introduction

INntroduction

Large mining corporations continue to
dominate headlines over tax matters and
what is considered ‘fair’ by the public at large.
Mining companies have long been familiar
with perception based issues given their
business of the extraction of minerals from
resource-rich nations. However, the world has
changed considerably over the last 10 years.
An unrelenting 24-hour news cycle, along
with information ‘leaks’ such as the Panama
and Paradise Papers, increasingly confront
companies. Whilst not aimed specifically at
the mining sector, such leaks pose unique
challenges to the governance frameworks
historically adopted by mining companies
and to the public relations strategies typically
employed.

Mining companies generally have been
amenable to being more transparent in their
affairs, often voluntarily publishing information
on payments to governments before recent
regulations made such disclosure mandatory.
However, despite their efforts to articulate the
many benefits they bring to society, mining
companies generally have failed to counter the

negative narrative put forth in media accounts.

Unfortunately, the rhetoric contained in these
stories is often poorly informed and omits

key arguments on what makes an investment
commercially viable. It also typically downplays
the economic contributions that mining
companies make to their host countries.
Despite this lopsided narrative, mining
companies have not been particularly focused
on mounting campaigns to garner the public’s

support in the countries in which they operate.
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Considering the global thrust toward more-
stringent transparency regulations, it is clear
that this situation needs to change, and soon.
Mining companies increasingly need to find
their voice in articulating the risks they take
and the contributions they make to local

and national economies. Furthermore, they
need to convey their messages to a wider
audience if they are to have any hope of
stemming the flow of red tape and avoiding
even tougher government measures. Itis no
longer enough to respond to those who sit

in government offices or pressure groups in
overseas countries that want more and more
information. Ultimately, mining companies have
to be proactive in convincing the people in the
countries in which they operate that they are
significantly contributing to the economy. This
means finding ways to distil their responses
to often complex tax and disclosure rules into
simple, understandable statements.

In exploring the following trends, we will
consider how tax departments may go about
addressing these challenges by embracing
digital technologies, revamping their
structures and processes, and rethinking
how they interact with revenue authorities
and governments. We also will examine how
disruptive technologies such as blockchain,
artificial intelligence, robotic process
automation, and machine learning present
opportunities to enhance the tax function’s
effectiveness.



Moving the economic contribution conversation into the public domain

Moving the economic
contribution conversation

into the public domain

Over recent years, rules and regulations
around the world have been changing in
relation to tax structures and transparency for
international mining companies. In relation to
tax structures, perhaps the most significant
has been the Base Erosion and Profit Shifting
(BEPS) project launched by the Organization
for Economic Cooperation and Development
(OECD), which seeks to align tax rules between
countries to ensure a fair approach across the
board. This project is now reaching its fruition
and changes are being implemented in the tax
codes of many nations.

Regarding transparency, rules and regulations
have been implemented in different ways

in different jurisdictions, but many have
ultimately imposed more stringent disclosure
and reporting requirements on the payments
that mining companies make to governments

in relation to their extractive activities.

In the UK, The Reports on Payments to
Government Regulations 2014 required all
mining companies to provide highly detailed
information on taxes paid to governments
from extractive activity. To date, most mining
companies listed in the UK have published
two such annual reports to comply with these
regulations. Similar rules exist in Canada.

These reports, in theory, represent a treasure
trove of information for governments, non-
governmental organizations (NGOs), watch-dog
groups, investors, and anyone else interested
in exploring who benefits, and to what extent,
from mining operations. Yet to date, politicians
and commentators have shown very little
interest in these reports, with the results rarely
generating challenges or questions from
industry stakeholders.
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Moving the economic contribution conversation into the public domain

So why such little interest? A plausible
hypothesis is that few people truly understand
these reports due to the amount of detail
provided within them. For example, the
European Union (EU) regulations require
mining companies to disclose all of the
payments they have made to governments,
detailed by project, payment type, and country.
For a large multinational mining company,
these disclosures could span hundreds of
projects, dozens of forms of tax and other
payments and several countries, culminating
in a report that is lengthy, dense, and virtually
incomprehensible to the lay person. Digging
into these reports and determining ‘who-paid-
what-to-whom and why' is even challenging for
lawyers and tax professionals who are well-
versed on the rules. It is perhaps not surprising
then that politicians and commentators
generally have overlooked these reports and
instead focused on bite-sized analyses. Unlike
the content of the reports themselves, the
findings of these high-level analyses often

do make media headlines, thrusting mining
companies onto the political stage and all-too-
often casting them in an unfavorable light.

Politics versus business

In addition to the complexity of the reporting,
the differences in perspectives between mining
executives and politicians further weaken the
effectiveness of disclosure regulations.

Mining businesses invest for the long

term. New projects involve major capital
expenditures, often running into billions of
dollars, with a typical payback period of 10
to 20 years. Furthermore, mining companies
generally are price-takers. They do not set
the prices for their commodities or hedge
their production. Instead, they choose to
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generate their returns over the investment
period, which may span several commodity
price cycles. Therefore, financial models drawn
up to support the original investment cases
incorporate assumptions that extend far

into the future, including those pertaining to
tax and royalty rates. Even modest changes

to these assumptions can make a project
completely unviable, and more importantly,
unable to attract the necessary financing.

In contrast, it may be suggested that politicians
tend to focus on the short to medium-term.
Whilst politicians may altruistically say they are
making decisions in the long-term interest of
their country, they must keep an eye on their
prospects for re-election every four to five
years. Itis not surprising then that criticism of
tax codes escalates in the run-up to elections
and immediately following the installation of
new governments.

A stable and fair fiscal regime benefits both
mining companies and the governments of
the nations in which they operate, and so does
transparency and disclosure. However, thus
far, both parties have struggled to bridge the
gap between their different perspectives (i.e.,
short-term versus long-term), as well as to
agree upon what is fair. To date, the approach
has been for representatives from mining
companies and the fiscal departments of
governments to present their economic cases
and to attempt to negotiate an equitable
solution in private. On occasion, this has
erupted into public disputes such as the
proposed introduction of Mineral Resource
Rent Tax (MRRT) in Australia in 2012. Here,
politicians and businesses slugged it out,
ultimately contributing to the ousting of the
Prime Minister of the day.






Searching for transparency amidst the red tape

Searching for
transparency

The last few years have seen the extractives
sector contend with an ever-increasing

set of mandatory transparency rules and
regulations. This newer trend is set against a
historical backdrop of voluntary transparency
programs such as the Extractive Industries
Transparency Initiative (EITI), which has been
around for more than 15 years. And, for some
time, mining companies have arguably led the
way in reporting their tax payments and other
economic contributions to host countries long

before such disclosures were made mandatory.

This reporting has commonly encompassed
taxes, mining royalties, and dividends paid
directly to governments, as well as more local
benefits such as infrastructure, healthcare, or
educational provision in host communities.
Demonstrating such contribution has long
been part of mining companies’ efforts to
maintain their social license to operate,
perhaps more than in any other sector.
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SR amidst the red tape

Attempts to introduce mandatory transparency
reporting around the world were met with
varying levels of success. After stop-start
proposals in the US for introducing rules

on reporting payments to governments in

the extractives sector (ultimately retracted

by President Trump) it was actually the EU's
transparency rules (EUAD) that were first out
of the blocks. These rules were required to

be adopted by EU member states for financial
years from 2016 onwards, but they were
deemed so worthy in pre-Brexit vote Britain
that the UK implemented them a year early. As
a result, most London-listed mining companies
will have already published two reports on their
payments to governments, with other EU-listed
groups following a year behind. In Canada, the
introduction of extractives sector transparency
measures (ESTMA) followed a similar timetable,
with the sensible proviso that where extractive
groups were subject to both ESTMA and EUAD
regimes, there would be mutual equivalence



between them. Here, at least, a layer of red
tape was avoided. In contrast, in 2016 Australia
went down a voluntary transparency path,
introducing the Voluntary Tax Transparency
Code for medium and large-size businesses on
public disclosure of tax information, developed
by the Board of Taxation and endorsed by the
federal government. The government indicated
that insufficient up-take of the code would
result in the code being made mandatory.

The red tape expands as context shrinks

Next in line for attention was the

UK's tax strategy publication rules.

By 31 December 2017, London Stock
Exchange-listed mining companies with
global revenues over EUR 750 million
(approximately USD 930 million) and any
UK corporate presence were required to
publish UK tax strategies, giving details

of their approach to managing tax risk,
their attitude to tax planning, and their
approach to managing their dealings

with Her Majesty’s Revenue and Customs
(HMRC). For some mining companies,
falling within the remit of this legislation
may seem overly burdensome. Many
LSE-listed mining companies may well
have revenues in excess of EUR 750
million (@pproximately USD 930 million)
but little presence in the UK - perhaps
only an investor relations or group service
company where a handful of employees
recharge their costs to an overseas-based
parent company. HMRC's interest in

such groups arguably should not extend
beyond ensuring that the necessary
corporate, indirect and payroll tax returns
are submitted on time and in line with
expectations rather than requiring the
publication of a UK-centric tax strategy.

Searching for transparency amidst the red tape

Country-by-country reporting, one of the
manifestations of BEPS Action 13, follows this
trend. By 31 December 2017, large calendar
year corporate groups with revenues in excess
of EUR 750 million (approximately USD 930
million) were required to submit their first
reports; a standalone document containing
financial data relating to revenues, profit before
tax, cash taxes paid, current year tax accrued,
number of employees, tangible assets, capital,
and retained earnings.

Once submitted electronically in the
jurisdiction of the parent company, the

tax authorities will automatically share the
information with other relevant authorities,
allowing them to run various metrics on the
data to highlight potential instances of, for
example, inappropriate transfer pricing. While
at first glance this may appear to be a good
way to implement checks and balances, some
companies and tax professionals fear that
this could lead to a plethora of ill-founded
enquiries, since tax authorities and other
stakeholders will be awash with data and left
to draw their own conclusions on any ‘curious’
metrics.
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Searching for transparency amidst the red tape

What does this mean for mining
companies?

Amidst all of these new regulations on tax
transparency, risk and governance, we would
suggest that it may be time to take pause

and assess what is being achieved. The UK
government currently is doing exactly that by
surveying those extractives groups subject to
the UK rules concerning Reports on Payments
to Governments about the real or perceived
costs and benefits of the regime to date. EU
authorities are scheduled to do the same

by mid-2018. While mining companies fully
appreciate the keen interest in transparency
among various stakeholders, they also might
venture that the reporting regimes should

be aligned and not changed further without
good reason.

Itis not only the corporate reporters who
might welcome some time to take stock, but
also the revenue authorities themselves,
who are increasingly stretched in terms

of headcount, experience, and expertise

as companies are being required to police
themselves more and more.
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There is a risk that some fundamental
principles may be drowned in this tide of

new rules and the ensuing onslaught of data.
One of these is proportionality, i.e., should

an international group with only a handful of
head office employees be required to comply
with the rules of that country? Mitigating
duplication is also a concern - and measures
such as the equivalence exemption on
payments to governments reporting between
EUAD and ESTMA are welcome. Finally,
context should not be ignored, for example,
country-by-country reporting metrics may
well act as useful triggers for tax authorities,
but they should be triggers for discussion, not
the automatic launch of a tax enquiry.

Time will tell whether the current raft of

new regulations will settle into a stable and
comprehensive disclosure regime that is
properly understood by the many interested
stakeholders. To get there, mining companies
will increasingly need to be responsible for
their own reporting across all aspects of their
disclosure of tax transparency, governance
and their social license to operate.
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Could BEPS and multilateral instruments impact mining sector investment?

Could BEPS and multilateral
iNnstruments impact mining

sector investment?

Since the signing ceremony on 7 June 2017, there
has been much debate regarding the exact impact
and timing of the OECD multilateral instrument
(MLI). The MLI is part of the OECD's step plan to
implement specific matters relating to double tax
treaties (DTTs), and therefore represents one of
the measures being taken to tighten international
tax rules. After the MLI was announced,
companies and advisors alike sought to ascertain
how it would impact their groups or clients and
whether internal restructuring would need to be
considered.

In taking a step back and considering mining
companies’ approach to DTTs, it is useful to
consider the thought process behind the decision
to utilize a specific country and the relevant DTT.
From a mining industry perspective, many mining
companies have their primary or secondary
listings in jurisdictions such as Australia, Canada,
South Africa, and the UK. This makes sense

given the established mining industries in these
countries. Investors also are familiar with the
relevant risks, rewards, and processes associated

with these jurisdictions. Mining companies
typically raise capital from these listings with the
aim of acquiring new assets, developing existing
ones, or funding the operations to generate
additional income and profits. In addition to the
aforementioned activities, mining companies are
tasked with maximizing investor returns, which
helps to ensure that additional funds can be
raised in the future.

Given that the assets are often not situated in the
country of the primary or secondary listing, mining
companies consider, inter alia, the ability to benefit
from bilateral investment treaties (BIT) and DTTs
when setting up a structure to fund assets and/or
operations. These structures facilitate the efficient
application of investors' funds. A BIT, for instance,
is highly regarded when seeking protection for

an investment made in a country and provides
investors with relative certainty about the status
of their anticipated returns. A BIT is furthermore
less subject to unstable local legislation and
politics, which is why it is such an attractive
consideration when choosing a jurisdiction to
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Could BEPS and multilateral instruments impact mining sector investment?

invest from. Fortunately, the introduction of the
MLI will not affect how BITs are used, but it will
directly impact how DTTs are applied.

The BEPS project was principally aimed at
multinationals and digital businesses and
hence, the impact it had on asset heavy
established businesses like mining was a
surprise to many. The industry operates on very
long term planning timescales with investment
generating returns over decades. The impact

of some of the BEPS actions have changed the
economics of certain projects and jeopardized
future investments.

Mining companies historically have opted

to fund the development of assets through
favorable DTT jurisdictions. This ensured that
dividends received from after-tax profits, as well
as interest paid on intercompany loans, were
subject to reduced withholding taxes, thereby
maximizing investor returns. Mining companies
additionally are aware of the protection against
nonresident capital gains tax that accompanies
a favorable DTT. These benefits generally are
taken into consideration when deciding upon

a suitable jurisdiction through which investors'
funds can be applied to improve returns.

The implementation of the MLI will directly
impact mining companies’ behavior with regard
to using a jurisdiction to fund the development
and/or operation of assets, as well as their
ability to maximize investors’ returns. Why?
Once signed up to the MLI, countries will begin
to amend their DTTs, with most countries

likely to implement BEPS Action 6, which

aims to block treaty benefits in inappropriate
circumstances.

More specifically, the rule intends to identify
treaty abuse, and in particular, treaty shopping.
In terms of BEPS Action 6, DTTs would need to
include either a limitation of benefits (LOB) or
principal purpose test (PPT) or possibly both,
depending on the individual jurisdiction. The
impact of these additional rules on mining
companies could be significant.
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The LOB rule is a specific anti-abuse provision
that is broadly designed to limit the DTT
benefits available to a company if it does not
have a sufficient presence in a given country.
The determination of ‘sufficient presence’
generally is based on the company’s legal
structure, ownership, and activities.

Furthermore, a PPT would be included to
address other forms of DTT abuse that would
not be covered by the LOB rule, including
treaty shopping situations. Under the PPT, if
one of the principal purposes of a transaction
or agreement is to obtain DTT benefits,

the benefits would be denied, unless it is
established that granting these benefits would
be in accordance with the objective and
purpose of the DTT provisions.

In an attempt to overcome the PPT described
above, the argument could be made that the
principal purpose of using a jurisdiction is not
that of treaty benefits, but rather the benefit
such jurisdiction provides with regard to the
relevant BITs of the jurisdiction. The view

that tax authorities and/or tax courts would
adopt is unclear at this time as it has not yet
been challenged. Fundamentally, however,
there can be no doubt that the protection of
a group's assets and investments is a valid
commercial reason for having a preference for
one jurisdiction over another, and that such
protection would greatly outweigh any tax
benefit that might be available.

Itis somewnhat ironic that the introduction

of @ mechanism to cut down on the erosion

of profits may ultimately dampen the
attractiveness of the mining sector as a whole.
As a consequence of the MLI and provisions
such as BEPS Action 6, investors will be forced
to decide whether they are comfortable with a
lower total rate of return, given that the returns
on their capital could be subject to increased
tax rates.






Digitization ups the game

Digitization ups

Nearly every mining company has been exposed,
in one form or another, to discussions related to
disruptive technology and what it could mean
for the sector and for companies individually.
When considering disruptive technology, the
term implies many different things—comprising
process robaotics, machine learning (M), artificial
intelligence (Al), and the Internet of Things (loT),
with the common theme being that they all aid,
or completely automate, information flow. When
implemented thoughtfully as part of an integrated
system, this flow of data input and output occurs
at an astounding speed and with almost 100
percent accuracy.

This raises a number of tax-related questions for
multinational enterprises. As noted in the BEPS
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action plan, “The digital economy is characterized
by an unparalleled reliance on intangibles, the
massive use of data (notably personal data), and
the widespread adoption of multi-sided business
models capturing value from externalities
generated by free products, and the difficulty

of determining the jurisdiction in which value
creation occurs.” As this statement suggests,
when multinational entities embrace digitization,
it can raise issues related to how much value was
created and where. However, it is not just mining
companies that see challenges and opportunities
in going down the digital path. Tax authorities also
are embracing process robotics, Al, and other
cutting-edge technologies, which in turn has
triggered disruptive change for taxpayers.



Not so long ago, tax authorities were
submerged by paper filing; ‘going digital’
offered an opportunity to streamline how
data could be treated and audited. Even
though it required major upfront investment,
some tax authorities have aggressively
pursued digitization , understanding that the
costs could be offset by efficiency gains that
were sustainable, and therefore, capable of
improving financial results over the long-term.
In some countries, digital technology has
proved effective in helping governments to
address problematic tax compliance.

From the corporate taxpayer's perspective, the
digitization trend in most countries started with
the simple requirement that companies file
their tax returns electronically on standardized
forms. This has morphed into more rapid

and extensive requests for information, such
as the requirement that taxpayers provide
direct access to their source data or bank
statements in shorter intervals than annual
filings—sometimes approaching near real-time.
Agreements to exchange information between
governments or third parties further extend
the reach of tax authorities. In some countries,
digital technology even allows certain tax
returns to be pre-populated based on the data
that one or more tax authorities have obtained.
Whilst real time automated tax compliance

is the ultimate goal, this sets a heavy burden

on the tax team to ensure that the data being

Digitization ups the game

presented is accurate and justified as it will
inevitably lead to detailed enquiries from the
tax authorities. Being able to understand and
explain all this information will be a key task for
the tax team.

Digitization is also a game changer for audit
purposes. The transformation of the audit
process within a digital environment will have

a material impact on how tax provisioning

and compliance is done across all taxes. Tax
reviews can be automated by using ‘bots’ and
Al to compare different sources of available
data. This comparison sometimes prompts

tax authorities to issue complex assessments
where they give corporate taxpayers limited
windows to respond, even though a human
being has never been consulted in the process.
This effectively turns the auditing process on its
ear. Taxpayers are now responsible for auditing
the assessments made by the tax authorities.
Are they correct? Are they fair? Can we access
the data needed to make that determination?
Those are just some of the questions tax
departments are struggling to answer. And,
more challenges are on the way, especially
considering that some tax authorities can

now work in almost real-time as opposed to
analyzing data after the fact, which previously
could occur months or even years after the
transactions had been recorded and reported.
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Digitization ups the game

Here are a few examples of how digitization is
upping the game for both tax authorities and
the companies they audit:

Brazil

In Brazil, where VAT tax evasion was common,
the tax authorities implemented a mandatory
electronic invoicing format for purchased
goods. This standard invoice is sent to the
government for validation before a transaction
is finalized (validation is as fast as a google
search), so the authorities have greater insight
into transactions and can better enforce VAT
compliance. Also, all the relevant tax returns
were substituted by specific files delivered on a
monthly basis.

Russia

Russia is also using an automated solution that
helps identify inconsistencies between the
data (input VAT) recorded by the buyers and
the data (output VAT) reported by the sellers.
The system reconciles the data and identifies
the ‘tax gaps'. If any mismatches are found
the tax authorities must inform the taxpayer
and request explanations to be provided or
adjustments to be made within the statutory
period. It ensures that the VAT is correctly
recorded in a supply chain and eliminates a
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number of issues which have traditionally been
associated with a VAT payment system.

UK

The UK is aiming to be a digital leader, and the
government is working towards eliminating
annual tax returns as they currently exist

by 2020. The UK's Making Tax Digital plan is
based on four pillars.! The first is better use of
information, which implies greater accessibility
to taxpayer data. The second pillar is collecting
and processing tax data in real time. The third
centers upon making a single financial account
available, and the fourth and final pillar,
involves interacting digitally with customers
(i.e., taxpayers). Importantly, this includes
connections to HMRC platforms so taxpayers
can send and receive information directly from
their corporate systems.

At this point, most individual tax returns are
pre-populated and corporate returns have

to be Inline Extensible Business Reporting
Language (iXBRL) to a greater or lesser extent,
depending on the size of the entity. This
effectively allows tax authorities to analyze
the data provided for a variety of purposes in
almost real-time.



What does this mean for mining companies?

Whilst mining companies are starting to
consider how digitization across various
disruptive technology platforms will impact the
current tax department, there is little doubt
that tax authorities are assessing the use of
disruptive technologies such as robotics, Al, and
loT. Historically, tax groups are accustomed to
providing general ledger information ‘dumps’
periodically to revenue authorities; the use
of Al and machine learning technologies

now provide tax authorities with the ability

to quickly examine an American Standard
Code for Information Interchange (ASCII) file

of a company'’s entire general ledger to spot
exceptions.

Whether disruptive technologies are adopted
by tax authorities or corporate taxpayers, they
can potentially and fundamentally change the
way things are done. For instance, existing data
may need to be converted to comply with a tax
authority’s requirements, and multinational
operators may have to adapt their data for
different jurisdictions. Complicating matters,
some of this data may not be convertible at

all and some of it may not exist. Furthermore,
tax authorities may perform audits and
request additional information with very short
turnaround times. As a result, some mining
companies may need to change their tax
reporting and compliance process.
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Digitization ups the game

This, however, is not necessarily bad news.
Disruptive technologies are changing the way
data is collected, processed and understood,
and this opens up a world of opportunities for
tax groups to eliminate tedious manual activities
and create more value for the business.
Consider, for example, being able to assess

the state of transfer pricing adoption between
three different jurisdictions in less than a day as
opposed to a month or more as required now.
Al and machine learning can enable that kind of
speed with high degree of accuracy.

To take advantage of such opportunities,

tax functions will need to understand what
digitization can enable in terms of the flow of
information. As different departments and
business units within the company begin to
assimilate disruptive technologies into their
existing systems, the tax function should be
part of the conversation. After all, the tax
department won't be able to get the information
they want out of these advanced systems,
unless they know what's going into them. Tax
professionals must also explore what near-
real-time information flows imply in terms of
compliance or disclosure.

In order to make these kind of assessments, tax
departments will require new skillsets. One way
to obtain them is to build a multidisciplinary
team within the organization, with the objective
of bringing together tax experts, lawyers and IT
professionals to examine the opportunities and
risks associated with digitization.
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Conclusion

All of these trends imply that tax functions
within mining companies increasingly need

to have a voice as well as a clear message.

This concept applies internally when making
important decisions regarding disruptive
technologies, as well as externally when
explaining the crux of complicated disclosures
to tax authorities or the public. The risk lies

in loss of control: if senior-level executives
within mining companies, whether in tax or in
other areas of the business, do not proactively
engage and put forth a position, someone with
an adversarial view may do it for them.

Although the new world of real-time
information flows poses challenges for mining
companies, it also presents opportunities.

By embracing disruptive technologies and
being more proactive and thoughtful in their
messaging, mining companies can attain higher
levels of transparency and efficiency as well as
strengthen their relationships with the public
across their operating jurisdictions. Simply
put, they can lead the conversation about the
merits of their contributions rather than react
to it.
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