
through counsel’s approval of review
guidelines, which explicitly detail strategic
objectives and company information that
should be protected. Consistent communi-
cation from outsourcing partner to outside
counsel should continue through the life of
an engagement via tools such as regularly
scheduled status reports, budget reports
and well-documented procedures as an
audit trail of the process. These reports
help to maintain counsel’s direct supervi-
sion of the work product as well as help to
avoid hidden costs. In this respect, one
should seek references and contact repre-
sentative outside counsel to ascertain the
form and quality of the supervisory rela-
tionship between counsel and the provider.

In addition to inquiries as to supervi-
sion, counsel should inquire about com-
petency concerns such as the built-in sys-
tems the provider has in place for project
training, workflow management, document
production and review staff utilization.
One should inquire about how effective the
outsourcing partner performed in terms of
staying within budget, minimizing busi-
ness disruptions and responding to and
addressing company concerns. One should
ask how well the outsourcing partner oper-
ated under counsel’s supervision, how the
partner adapted to needs of counsel regard-
ing timelines and special projects and how
efficient the partner was overall throughout
the engagement. Also one needs to be
aware of conflict of interest concerns, and
inquire what measures exist to detect
potential conflicts, as an experienced
provider has procedures in place to address
and resolve conflicts, which simplify inside
and outside counsels’ respective burdens.

Conclusion
During the current “credit tsunami”,

companies are asking themselves how they
can control their expenses, including litiga-
tion costs. Be aware of the current eco-
nomic, judicial, and ethical climates and
seek out sufficient transparency to the
process in controlling the cost of electronic
discovery. Engaging an experienced out-
sourcing partner to perform document
review can lead to significant savings in
this environment and can result in real ben-
efits in avoiding the aforementioned pit-
falls of discovery. These benefits, in turn,
can increase a company’s chances of stay-
ing afloat in this challenging and evolving
climate.

Alan Greenspan said recently in testi-
mony before the House Oversight Com-
mittee, “We are in the midst of a once-in-a-
century credit tsunami.”1 In the context of
this nationwide economic upheaval, and at
a time when companies are especially vul-
nerable to any variable that affects earnings
and market perceptions of stability, civil
discovery practice has been undergoing a
dynamic evolution that presents real chal-
lenges to businesses and their counsel in
terms of costs and outcomes of litigation. 

This evolution in discovery is due pri-
marily to the substantial growth of elec-
tronically stored information (ESI)
retained by companies in the normal
course of business, in concert with the
practical application of liberal pre-trial dis-
covery rules that require its production
when demanded by an opposing party. In
addition to the high cost of complying with
these discovery requests, there have been a
growing number of cases where courts
have entertained and granted motions for
sanctions with respect to violations of rules
governing discovery of ESI, the imposition
of which have often resulted in extremely
adverse outcomes to companies. 

This article examines some defining
features of the current electronic discovery
environment as well as the issues and chal-
lenges associated with a well-executed
document review.

Economic Climate

The Issue of Cost Containment
Companies across the world are focus-

ing on their expenses. The cost of comply-
ing with the new rules governing ESI dis-
covery has fallen squarely on companies
and often comprises the most expensive
phase of a lawsuit. In light of the increas-
ing cost of discovery, companies are now
giving more thought to case settlement as
another way to add to their bottom line.
Companies are viewing the “meet-and-
confer” stage of the discovery process as

the first opportunity, if possible, to limit the
scope of a document discovery through
negotiated collection methodologies and
data reduction techniques such as the
application of keyword filters. 
The Challenges of Scope Creep and
Project Do-Overs

In order to balance the need for a thor-
ough discovery practice within the current
economic climate, companies now often
seek out cost-effective solutions for docu-
ment review that are equipped to see and
avoid foreseeable cost overruns. Scope
creep constitutes a factor that invariably
impacts the bottom line. Experienced doc-
ument review service partners have exist-
ing systems, radar if you will, in place to
detect early warning signs of scope creep. 

For example, scope creep often occurs
when the volume of documents requiring
page-level review increases significantly
during the early phases of the project. You
projected a total of 50 gigabytes for 50
employees. In reality, you are calculating
three gigabytes per employee for the first
five employees, with a new total projection
of 150 gigabytes (three times the original
project scope). As another example, the
project is suddenly more complicated than
expected. No confidential information is
expected in the documents, but once you
initiate the project, you find the need to
redact social security numbers on every
other page of a large group of documents,
significantly impacting the page read rate
and project cost and duration. With early
detection, one can properly monitor and
report any potential scope changes so the
client can make an informed decision on
how to proceed before the budget is con-
sumed. 

Re-work constitutes another foresee-
able area of cost overruns. The economic
impact of having to redo poor quality
work, or of having to make review decision
changes midway through a project, can be
sizeable. A well-trained, well-monitored
and well-valued staff is critical to minimize
the costs of repeated work. Even in the best
of circumstances, though, it is not unusual
for new case information to require modifi-
cation of a review rule. In this instance,
carefully crafted review guidelines and a
thoughtful approach to managing project
rule changes will reduce the risks and costs
associated with project do-overs.

Constant communication between
counsel and the outsourcing partner can
help ensure that the strategic objectives
mapped out by counsel are being met. A
variety of tools such as consistent status
reports and budget reports can prevent sur-
prises during a review project. If a com-
pany has several cases, an outsourcing
partner can reduce overall costs by stan-
dardization of the review processes across
all cases, which can maximize efficiency
and reduce aggregate costs. Other cost con-
taining options, such as offshore outsourc-
ing and setting predictable fixed costs per
page or per data volume, can help to pro-
vide better budget management as well. 

Judicial Climate

The Issue of Sanctions
Sanctions imposed by courts for failure

to timely produce relevant materials, or for
destruction of relevant materials, also

known as spoliation, have been on an order
of magnitude that dwarfs discovery costs
in comparison.2 Huge monetary sanctions,
adverse inferences that shift the burden of
proof at trial to the respondent and default
judgments may and have resulted from dis-
covery rule violations. A continuing litany
of reported cases demonstrates that this
trend persists unbridled and poses a major
litigation pitfall for even the most promi-
nent companies and their counsel. 
The Challenges of Timeliness and
Accuracy

While the costs of outsourcing litigation
document review are not insignificant, the
comparative direct and indirect costs of
failing to develop an accurate record of rel-
evant materials (privileged and otherwise),
of making substantive production errors or
of missing court-imposed deadlines are far
greater. Any single change to production
parameters can result in significant chal-
lenges, but combined changes can chal-
lenge even the best-laid plans. 

For example, it is not unusual for dead-
lines or priorities to change. When dead-
lines and priorities change at the same
time, it takes considerable pre-planning
and experience to be able to swiftly adjust
the level of staffing and the tracking of pri-
ority changes to meet the new aggressive
production demands without error. The
outsourcing partner’s experience and
proven abilities in this arena cannot be
overestimated for purposes of successfully
avoiding costly ESI production errors,
avoiding production of sensitive and privi-
leged information to the opposing party
and precluding serious mistakes that may
lead to court-ordered sanctions. 

Ethical Climate

The Issue of Practice of Law
During the course of an engagement

there are the additional ethical concerns of
avoiding the unauthorized practice of law,
ensuring a quality work product that com-
plies with discovery requests and protect-
ing the company’s confidential informa-
tion. A recent bar opinion has analogized
the relationship between counsel and out-
sourcing partner to that of counsel and
paralegal.3 The counsel-paralegal relation-
ship provides a framework on how to pre-
vent ethical issues when using an outsourc-
ing provider. Another bar opinion has art-
fully broken the issue down to “…the
greater the independence of the non-lawyer
in performing functions, the greater the
likelihood that the non-lawyer is practicing
law.”4 The most recent American Bar Asso-
ciation opinion asserts “the lawyer remains
ultimately responsible for rendering com-
petent legal services to the client.”5 All
three of these opinions emphasize the need
to appropriately supervise the outsourcing
provider.
The Challenges of Supervision and
Competency

Before engaging an outsourcing part-
ner, companies should ensure that the part-
ner under consideration has an appropriate
procedural framework to comply with
existing ethical and legal standards, and in
particular, has a framework that simplifies
proper supervision of document review
work by counsel. This supervision should
begin at the outset of an engagement
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