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In this update

Beware of new rules for nonresidents engaged in contracted projects or
provision of services in China

The Chinese State Administration of Taxation (SAT) issued Provisional Measures on
the Administration of Taxation of Contracted Projects and Provisions of Services by
Nonresidents (Circular 19) on January 20, 2009. The new rules set forth detailed tax
registration and filing requirements applicable to nonresident enterprises and
individuals engaging in contracted projects or the provision of various types of
services in China. Circular 19, which became effective on March 1, 2009, is
expected to strengthen control of nonresidents and increase administrative burdens
on nonresidents conducting activities in China.

Summary of requirements and implications
1. Who will be subject to the rules?

Unlike previous rules, Circular 19 clarifies that it only applies to nonresidents -- both
companies and individuals. Foreign companies, whose effective management is in
China, and which are therefore treated as Chinese tax residents under the 2007
enterprise income tax (EIT) law, should not fall within the scope of Circular 19.

2. What activities are affected?

Circular 19 lists various types of projects and services under its governance.
Covered projects include construction, installation, assembly, repair, decoration,
exploitation, and other contracted projects. Covered services include processing,
repair, transportation, warehousing, leasing, consultation, design, sports and arts,
technical assistance, education and training, tourism, entertainment, and other
services. The use of the open-ended terms, such as “other contracted projects” and
“other services”, means that any activities carried out by nonresidents not specifically
enumerated still could potentially be viewed as being subject to Circular 19 based on
the interpretation of the tax authorities.


http://deloitte.12hs.com/ct/OWL8KA/8CTYXBS9/*http_mm_url_mm_www.deloitte.com/dtt/home/0%2C1044%2Csid%25253D2000%2C00.html�
http://deloitte.12hs.com/ct/OWL8KA/8CTYXBS9/*https_mm_url_mm_event.on24.com/eventRegistration/prereg/register.jsp?clientid=404&eventid=139490&sessionid=1&key=592F12C9F8A7FF93FF18FA1337AF7EDF
http://deloitte.12hs.com/ct/OWL8KA/8CTYXBS9/*https_mm_url_mm_event.on24.com/eventRegistration/prereg/register.jsp?clientid=404&eventid=139490&sessionid=1&key=592F12C9F8A7FF93FF18FA1337AF7EDF
http://deloitte.12hs.com/ct/OWL8KA/8CTYXBS9/*https_mm_url_mm_event.on24.com/eventRegistration/prereg/register.jsp?clientid=404&eventid=139490&sessionid=1&key=592F12C9F8A7FF93FF18FA1337AF7EDF
http://deloitte.12hs.com/ct/OWL8KA/8CTYXBS9/*https_mm_url_mm_event.on24.com/eventRegistration/prereg/register.jsp?clientid=404&eventid=139490&sessionid=1&key=592F12C9F8A7FF93FF18FA1337AF7EDF
http://deloitte.12hs.com/ct/OWL8KA/8CTYXBS9/*https_mm_url_mm_event.on24.com/eventRegistration/prereg/register.jsp?clientid=404&eventid=139433&sessionid=1&key=8A106BFEA9ACA3615ECBF15579874DFA
http://deloitte.12hs.com/ct/OWL8KA/8CTYXBS9/*https_mm_url_mm_event.on24.com/eventRegistration/prereg/register.jsp?clientid=404&eventid=139434&sessionid=1&key=B677E3F2FC0C14EEF08779F326ED740F
http://deloitte.12hs.com/ct/OWL8KA/8CTYXBS9/*https_mm_url_mm_event.on24.com/eventRegistration/prereg/register.jsp?clientid=404&eventid=139434&sessionid=1&key=B677E3F2FC0C14EEF08779F326ED740F
http://deloitte.12hs.com/ct/OWL8KA/8CTYXBS9/*https_mm_url_mm_event.on24.com/eventRegistration/prereg/register.jsp?clientid=404&eventid=139434&sessionid=1&key=B677E3F2FC0C14EEF08779F326ED740F
http://deloitte.12hs.com/ct/OWL8KA/8CTYXBS9/*https_mm_url_mm_event.on24.com/eventRegistration/prereg/register.jsp?clientid=404&eventid=139434&sessionid=1&key=B677E3F2FC0C14EEF08779F326ED740F
http://deloitte.12hs.com/ct/OWL8KA/8CTYXBS9/*https_mm_url_mm_event.on24.com/eventRegistration/prereg/register.jsp?clientid=404&eventid=139435&sessionid=1&key=662269E63D9CE9856BF27F87DDD020F2
http://deloitte.12hs.com/ct/OWL8KA/8CTYXBS9/*https_mm_url_mm_event.on24.com/eventRegistration/prereg/register.jsp?clientid=404&eventid=139435&sessionid=1&key=662269E63D9CE9856BF27F87DDD020F2
http://deloitte.12hs.com/ct/OWL8KA/8CTYXBS9/*https_mm_url_mm_event.on24.com/eventRegistration/prereg/register.jsp?clientid=404&eventid=139435&sessionid=1&key=662269E63D9CE9856BF27F87DDD020F2

3. Key compliance schedules

Compliance Time frame Responsible

requirement party

Tax registration Within 30 days of signing the contract  Nonresident
|

Final settlement and Within 15 days of completing the Nonresident

tax deregistration project

Application for treaty N/A Nonresident
protection/benefits

Withholding Within 30 days of tax liability arising Domestic
registration contracting
party
|
Reporting to tax 1. Within 30 days of signing the Domestic
authorities contract contracting
2. Within 10 days of amending the party
contract

3. Within 30 days of receipt of an
invoice or a payment notice

4. Before completion of the project if
no payment will be made to
nonresident

5. Within 15 days from the
nonresident’s filing due date if the
local tax authorities of the two
contracting parties are different

Impacts on U.S. MNCs

Circular 19 intersects with two other recent circulars issued by the SAT: Circular
Guoshuifa [2009] 6 relating to the annual EIT filing obligations of nonresidents and
Circular Guoshuifa [2009] 3 that sets forth withholding tax requirements for Chinese
withholding agents. Taken together, the three circulars deliver a clear message that
the Chinese tax authorities are becoming increasingly aggressive in scrutinizing
foreign companies and individuals conducting activities in China. Below are a
number of steps MNCs can take to minimize their tax exposure in China:

e U.S. MNCs carrying out contracted projects or providing services in China
should be prepared to allocate resources to comply with the new local rules
and allow for additional time for compliance.

e The U.S. contracting party may proactively request to have certain language
included in the contract to address the tax withholding issues in advance to
avoid surprises and mitigate risks.

e Since tax treaty protection/benefits cannot be enjoyed automatically, U.S.
companies need to be prepared to provide documentation to the tax



authorities to substantiate eligibility for treaty protection and benefits.

e |tis unclear whether a back filing of previously signed contracts would allow
the taxpayer to enjoy treaty benefits for payments received before submitting
the documentation. U.S. MNCs with existing contracts in place should
consider having a dialogue with the local tax authorities to confirm and
finalize compliance requirements to avoid uncertain tax issues under FIN48.

e Where a U.S. company engages another nonresident company to provide
services for its subsidiaries in China (e.g. architectural design for a factory),
the Chinese subsidiary still must report to the tax authorities even though the
payment is not made or borne by itself.

e U.S. companies with long-term contracts to provide services in China should
evaluate potential permanent establishment issues and perhaps plan to
avoid these issues by establishing a taxable presence in China. Through
proper transfer pricing planning, companies can minimize China tax liability
and avoid unnecessary uncertainties in dealing with these issues.

As China is rolling out its stimulus package to address the economic downturn, many
business opportunities may arise for U.S. companies to provide services in China.
Along with the opportunities, however, are challenges. U.S. MNCs that currently
engage in, or intend to engage in the above activities in China should review whether
the activities would fall within the scope of Circular 19, and if so, adopt appropriate
measures to rectify and mitigate the China tax risk. U.S. MNCs should discuss any
issues not clearly addressed in the circular with a local tax advisor to work out a
solution. For a more detailed technical analysis, please see the attached tax analysis
in English and Chinese.

Important regulation update on tax administration of construction contract
projects and service provisions for nonresidents
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We will continue to monitor developments in China tax law and bring changes to your
attention. Please feel free to contact our regional team members, who are listed
below, should you have any questions.

Deputy Managing Partner

Deloitte Chinese Services Group USA
Phone: 408-704-4788

Email: Lzheng@deloitte.com

Detroit Los Angeles New York
Lillian TJ Xiao Cliff Guan Peter Chen
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