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In this issue 

In this issue of the Tax News we have dealt with a number of technical and 
practical issues that will have wide application, including some of the recent 
legislative amendments contained in the Taxation Laws Amendment Acts 
promulgated on 30 September 2009.  Some of the matters covered are: 

 

 The latest rules relating to the determination of the second provisional 
tax payment 

 The impact of the definition of “Republic” on taxpayers 

 The proposed new accounting standard requiring companies to reflect 
in their financial statements any uncertain tax positions 

 Advice on how to react when SARS applies the 200% penalty 

 The latest amendments relating to suspension of payment of taxes due 
in terms of an assessment if an objection has been lodged 

 

We profile Christopher Green, one of our Associate Directors based in Port 
Elizabeth.  Chris contributed the articles on the application of the 200% penalty 
by SARS and the suspension of payment of taxes due pending a decision on an 
objection lodged against an assessment. 

 

Just to keep you informed, Deloitte Tax has recently participated in a process 
initiated by National Treasury to obtain input from the tax industry and 
commerce into the tax proposals that will be contained in the Budget Speech in 
February next year.  This is the first time that National Treasury has invited tax 
technical proposals in advance of the Budget and we are eagerly anticipating 
some positive response in the form of welcome tax amendments in the Budget.  
If you would like any additional information on this process, kindly get in contact 
with Anne Bennett vie e-mail (anbennett@deloitte.co.za). 

 

Please feel free to provide us with your feedback on our tax publications, via e-
mail (masilver@deloitte.co.za or hferreira@deloitte.co.za). 

 

mailto:anbennett@deloitte.co.za
mailto:masilver@deloitte.co.za
mailto:hferreira@deloitte.co.za
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 Professional profile 

Christopher Green 

Chris is Associate Director in our Port Elizabeth office. 

Chris is responsible for the Deloitte Tax learning function and coordinates and 

presents technical and non-technical training to Deloitte tax staff on a regular 

basis. Chris is also a member of the Deloitte National Tax Technical Initiative 

which helps us provide cutting-edge advice to clients and assists Deloitte tax 

professionals in maintaining technical standards. 

Chris has extensive experience in providing direct corporate tax services to 

several large listed companies in South Africa, including Vodacom, FirstRand 

Bank and ArcelorMittal and is regularly in Gauteng to work with Gauteng based 

clients and to meet his learning responsibilities. 

Through various interactions with the SARS in the course of his career at 

Deloitte, Chris has developed a strong interest in tax administration and 

procedure.  In this edition of Tax News Chris provides insight into the 

application of penalties by SARS and the payment of tax pending an objection 

to an assessment, both of which may be of relevance to you and your 

business. 

 

 

 

  

 

 

 

Christopher Green 

 

Contact 

Tel :    +27(0) 41 398 4015 

Email:  chgreen@deloitte.co.za 
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Definition of the “Republic”:  Are you in 

or out? 

 

During November 2006 the definition of ñRepublicò in the Income 
Tax Act was extended so as to not only include the countryôs land 
mass and a distance of up to 12 nautical miles beyond the coast 
(i.e. territorial sea), but also a distance of up to approximately 200 
nautical miles beyond the coast (i.e. the so-called exclusive 
economic zone (EEZ) and continental shelf). 

A consequence of this change is that income earned by taxpayers 
from certain operations conducted in the EEZ and continental shelf 
may potentially be subject to income tax as representing income 
earned from a source within South Africa.  Prior to the amendment 
the income would have been regarded as being from an actual 
source outside South Africa, and thus not subject to income tax in 
South Africa.   

Should a business employ individuals (crew members) in 
conducting their operations in these areas, the income earned by 
these crew members will, subject to limited exceptions, be subject 
to income tax ï which is collected by SARS through the PAYE 
system.  Any failure to withhold PAYE on the remuneration earned 
by the crew members carries with it exposure to penalties and 
interest.  

This amendment may thus either pose income tax exposure, or 
alternatively an income tax opportunity, in that the amendment only 
applies to certain activities.  

Considerable time has elapsed since the introduction of the 
amendment, and as such the amounts involved may be material ï 
to the extent that non-compliance may be considered to be a 
reportable irregularity for external audit purposes. 

Taxpayers who are engaged in activities in the EEZ and/or the 
continental shelf should therefore ensure that they know in which 
camp they fall, and take the necessary corrective action. 

For more information or assistance with this matter, please get in 
touch with your tax advisor or Regional Contact. 
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Provisional tax:  Basic amount safe haven 

back for a few 

Contributors 

 

The old method of basing the 2nd provisional tax payment on the “basic 

amount” without the risk of incurring penalties on underpayment has been 

withdrawn.  The basic amount is a taxpayer’s taxable income as reflected in its 

most recent assessment received from SARS, less any capital gains included 

in such assessment.  This method has worked well since the introduction of 

provisional tax, providing a quick and easy method of calculating provisional tax 

payable and a “safety net” from the imposition of penalties in the event of an 

underestimation.  Taxpayers could make a lower estimate than the basic 

amount but would have been liable for penalties if this estimate was less than 

90% of the final assessed income. 

SARS has for some time felt that taxpayers should make a proper estimate and 

not rely on the basic amount to calculate their provisional tax.  The basic 

amount safe haven was particularly beneficial when a taxpayer was in a growth 

phase in which case the tax payable based on the basic amount would have 

been less than that based on the actual taxable income of the taxpayer.  While 

this practice was legitimate, SARS had to wait until the voluntary top-up 

provisional payment to realise the growth in taxes resulting from a growing 

economy. 

In order to address this perceived abuse of the basic amount, SARS abolished 

the use of the basic amount for purposes of determining the 2
nd

 provisional tax 

payment due.  This change was effective from the commencement of years of 

assessment ending on or after 1 January 2009 and required taxpayers to 

prepare a detailed calculation of taxable income at year-end including capital 

gains.  At the same time, the 10% margin of error allowed between the 

estimate of taxable income used for purposes of the 2
nd

 provisional tax 

payment and the final taxable income as assessed was increased to 20%.  

Thus, if such an estimate was less than 80% of the taxpayer’s actual taxable 

income, additional tax of 20% could be levied on the difference between the tax 

paid and the tax on 80% of actual taxable income. 

Removing the basic amount safe haven has created a major burden to 

taxpayers as it requires an accurate calculation of taxable income prior to year 

end.  Independent bookkeepers that determine profits of small businesses are 

now under pressure to make an estimate of taxable income for their customers 

long before the books have been written up.  Even large companies are hard 

Lise Claassen 

 

Contact 

Tel :    +27(0) 41 398 4009 

Email:  lclaassen@deloitte.co.za 

 

 

Kirsty Fry 

 

Contact 

Tel :    +27(0) 41 398 4000 

Email:   kfry@deloitte.co.za 
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pressed in calculating an accurate estimate of taxable income when 

considering variables such as foreign exchange and intercompany 

transactions. 

After intense lobbying from the tax and business community, SARS has made 

further amendments which are effective from the commencement of years of 

assessment ending on or after 1 January 2010.  A two-tier system has been 

introduced as follows: 

 Tier one – smaller taxpayers with current year taxable income up to 
R1 million:  

 Estimate can be based on the lesser of the basic amount or 
90% of actual taxable income, and where the assessment is 
not current the basic amount will be increased by 8% per 
annum 

 If the estimated amount does not reach the required level, an 
automatic penalty of 20% of the shortfall will apply  

 The penalty may be reduced or waived if the taxpayer can 
show the estimate was seriously calculated with due regard to 
relevant factors or was not deliberately or negligently 
understated  

 Tier two – taxpayers with current year taxable income in excess of 
R1 million  

 Estimate must be at least 80% of actual taxable income  

 If the estimate falls short, SARS may impose a discretionary 
penalty of up to 20% of the shortfall if it is not satisfied that the 
estimate was seriously calculated with due regard to relevant 
factors or was not deliberately or negligently understated  

 

Although SARS has undertaken that it will not automatically impose penalties 

on tier two taxpayers, this is unlikely to be the case in practice. We envisage 

that the usual practice of SARS to impose penalties, requiring taxpayers to 

subsequently object thereto, will continue. 

Interest on the overpayment of provisional taxes will only accrue to the 

taxpayer from the effective date which is usually six months after year-end, 

unless the company has a February year-end in which case the effective date 

is seven months after year-end, which is the same for individuals.  This means 

that an overpayment of provisional tax could not only have a cash flow impact 

but would also result in the forfeiture of at least six months’ interest. 

It is unfortunate that SARS has persisted with these amendments as it has 

imposed a significant additional burden on taxpayers to make accurate 

calculations of taxable at year end.  Feedback from several tax practitioners 

indicates that it takes at least ten times as long to calculate provisional tax than 

it used to under the old system.  While the concession for taxpayers with 

taxable income of less than R1 million is welcomed, taxpayers with income 

approaching that level will still have to do the calculations, bearing in mind that 

a capital gain or other extraordinary income could push them above the 

required level, in which case they will be liable for penalties for underestimating 

taxable income even if they satisfy the basic amount test. 

We caution taxpayers to consider the impact of the above legislation timeously.  

Taxpayers could, for example, calculate an eleven month tax computation a 

month before year-end based on actual information available and extrapolate 

the calculation for twelve months.  

We envisage that the usual 

practice of SARS to impose 

penalties, requiring 

taxpayers to subsequently 

object thereto, will continue 

Taxpayers should 

consider performing an 

11-month tax computation 

based on accurate 

information and 

extrapolating the 

calculation for the 

anticipated annual taxable 

income 
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Benefits provided to expats:  Where does 

that leave you? 

Contributors 

 

 

Does your South African resident company provide fringe benefits to 

expatriate employees? If so, is your company withholding monthly 

employees’ tax (PAYE) in respect of these benefits? 

Over the last few years, there has been a marked increase in the 

number of foreign expatriate employees who render services in South 

Africa on international assignments. 

Typically, in terms of this arrangement, the expatriate’s foreign employer 

would, for the duration of the assignment period in South Africa, 

continue to pay his salary whereas the South African company who is 

utilising the services of the expatriate, would be responsible for 

providing the expatriate with certain fringe benefits whilst on assignment 

in South Africa.  

These fringe benefits typically include providing the expatriate with the 

use of residential accommodation, car hire, a company car, armed 

response, a subsistence allowance, living allowance etc. In some cases, 

the South African company may also settle the expatriate’s South 

African income tax liability on his behalf to the extent that his South 

African tax obligation exceeds the foreign tax obligation which he would 

have incurred had he remained in his home country.  This so-called “tax 

equalisation” also constitutes a fringe benefit granted to the expatriate. 

However, a common mistake made by many South African companies 

in these circumstances, is that they do not withhold PAYE in respect of 

these fringe benefits provided, where the expatriate is physically present 

in South Africa for 183 days or less (i.e. the cut-off period prescribed by 

most double taxation agreements (DTA’s) when determining whether an 

expatriate is taxable in his home country or in South Africa). 

This failure to withhold PAYE exposes the South African company to 

significant tax risk. The reason for this is due to the fact that when a 

South African resident company pays any remuneration or provides any 

fringe benefits to any expatriate employees, that company has a PAYE 

(and skills development levy!) obligation, regardless of: 

 

Anthea Scholtz 
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 Whether the expatriate is physically present in South Africa for more or 
less than 183 days during any period; or 

 Whether the expatriate is legally employed by the South African 
company. 

 

No tax relief is granted by the DTA in these circumstances, as this tax relief only 

applies if the remuneration or fringe benefits are paid or provided to the 

expatriate by a non-resident employer.  

Furthermore, the expatriate will also personally be liable to income tax in South 

Africa and should therefore register as a South African taxpayer. 

Thus, every South African company that utilises the services of expatriates from 

offshore, regardless of the length of stay of the expatriate in South Africa, 

should withhold monthly PAYE in respect of any remuneration paid or fringe 

benefits provided to that expatriate.  An IRP5 certificate must also be issued to 

that expatriate.   

Failure to withhold the required PAYE and account for the skills development 

levy may result in SARS imposing interest, penalties and 200% additional tax in 

respect of the company’s outstanding obligations.  

That said, it is generally not a very simple task for the South African company to 

actually withhold the PAYE from the remuneration paid or fringe benefits 

provided to the expatriates.  This is due to the fact that there are a number of 

unique tax issues that must be considered when doing these PAYE calculations 

which are often not catered for by the company’s existing payroll system.  

These issues include: 

 The need to track the number of days and historic remuneration figures 
for purposes of calculating the residential accommodation fringe 
benefit; and  

 The requirement to calculate the fringe benefit arising on settlement of 
the expatriate’s income tax obligation by the South African company. 

 

In order to overcome these problems and correctly withhold PAYE in respect of 

its expatriates, companies will generally need to put their expatriates on a 

separate (often manual) payroll which should take into account these unique tax 

complexities.  Whilst the initial set up of such an expatriate payroll may be a 

painful process, the long-term benefits far outweigh this.   

Given that SARS has recently established an Expatriate Unit to specifically deal 

with expatriate tax issues, now is certainly a good time for your company to get 

its expatriate PAYE affairs in order. 

  

 

Given that SARS has 

recently established an 

Expatriate Unit to 

specifically deal with 

expatriate tax issues, now 

is the time for your 

company to get its 

expatriate PAYE affairs 

in order 

DTA relief only applies if 

the remuneration or fringe 

benefits are paid or 

provided to the expatriate 

by a non-resident 

employer 
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Uncertain tax positions:  SARS’ new secret 

weapon? 

A proposed new accounting standard may function as an early warning to 

SARS to investigate taxpayers’ affairs.  The new accounting standard proposes 

the disclosure of so-called “uncertain tax positions” in a company’s Annual 

Financial Statements (AFS).  This is a move to align our accounting standards 

with the US standards which have required companies to disclose their 

uncertain tax positions since 2007. 

 

So what is it all about? 

 

Given the complexity of tax law which is subject to varied interpretation, it is not 

uncommon for taxpayers and SARS to take different views on the tax treatment 

of certain items.  For example, in preparing its tax computation for financial 

statement purposes, the taxpayer may conclude that an amount is deductible.  

However, whether this position will be sustained upon investigation by SARS is 

another matter.  These uncertainties are referred to as “uncertain tax positions” 

which must be recognised and disclosed in companies’ AFS once the proposed 

standard is adopted. 

 

In terms of the proposed accounting standard current and deferred tax assets 

and liabilities should be measured at the “probability-weighted average” (see 

example below) of all possible outcomes.  When calculating the uncertain tax 

position, the company must assume that: 

 

 SARS will examine the amounts in question; and  

 SARS will have full knowledge of all relevant information. 

 

  

Contributor 

 

 

 

Danny Flanagan 
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Co-contributor:  Ilse Gaum 
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The example below illustrates how the standard will work in practice. 

 

An entity intends to claim a tax deduction for expenditure of R100 000 in its 2011 tax 

return.  In consultation with its tax advisers, the entity develops the following estimates of 

the amount of the deduction that will ultimately be allowed and associated probabilities of 

each outcome.  The outcomes and probabilities are based on the assumption that the 

tax position is the subject of a review by SARS and that the entity ultimately negotiates a 

settlement with SARS to pay an additional amount of tax (because it has claimed the full 

amount of R100 000 in its tax return). 

 

Possible amount of 

deduction ultimately 

allowed 

Individual probability Weighted probability 

outcome 

R100 000 30% R30 000 

R75 000 25% R18 750 

R50 000 20% R10 000 

R25 000 15% R3 750 

Total  R62 500 

 

On the basis of the probability analysis above, the entity should recognise an additional 

IFRS tax liability of R10 500 [(R100 000 – R62 500) x 28%].  The R10 500 represents 

additional tax that will have to be paid to SARS if the entity settles the dispute about the 

deductibility of the R100 000 with SARS on the probabilities above. 

 

Although the proposed standard indicates that it is not intended that entities 

obtain additional information to determine their uncertain tax positions, the truth 

is that there are few amounts in a tax computation over which there is no 

uncertainty.  A company may have no choice but to seek expert tax advice to 

assist it in determining the range of possible outcomes and probabilities for 

each uncertain tax position. 

 

The real devil is in the disclosure 

 

The proposed standard does not deal with the disclosures that may be required 

for uncertain tax positions.  If the US example is followed, companies may be 

required to disclose the following information relating to uncertain tax positions 

that may significantly change within 12 months of the reporting date: 

 

 The nature of the uncertainty; 

 The nature of the event that could cause the change in treatment; and 

 An estimate of the range of the possible change in treatment. 

 

  

A company may have no 

choice but to seek expert 

tax advice to assist it in 

determining the range of 

possible outcomes and 

probabilities for each 

uncertain tax position 

The proposed standard is 

silent on the disclosures 

that may be required for 

uncertain tax positions 
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In the USA the announcement of the standard requiring companies to disclose 

their uncertain tax positions, caused an outcry in the taxpayer community.  In a 

document issued by the USA Internal Revenue Service, it states that the new 

disclosures ñshould give the Service a somewhat better view of a taxpayerôs 

uncertain tax positions...ò  We understand that the USA revenue authorities 

have, and continue to use, the information disclosed in companies’ AFS as a 

roadmap for their audit enquiries.   

 

A South African perspective 

 

In our view the adoption and application of the proposed standard would be 

inappropriate in the South African tax environment.  While the tax systems in 

other jurisdictions may be largely codified, the South African tax legislation is 

principle based.  A codified system caters and deals with all possible 

transactions that a taxpayer may enter into in a very detailed set (or sets) of 

legislation.  This type of system provides the taxpayer with a greater degree of 

clarity on how the Revenue Service may treat a matter.  A principle based 

system like the one in place in South Africa provides limited legislation which 

sets out principles that should be applied, but provides little or no detail on 

specific transactions and the interpretation of the principles.  A taxpayer is left to 

rely on a complex web of precedent in order to interpret the principles and apply 

those principles to a specific transaction to determine the appropriate tax 

treatment.  Very often the existing precedent, made up of case law, is unclear 

and contradictory, and may or may not be applicable to the taxpayer depending 

on the jurisdiction of the court.  This creates huge uncertainty for South African 

taxpayers, which is exacerbated by unclear and ambiguous drafting and the 

frequency of legislative amendments.  In light of this it is often impossible for a 

South African taxpayer to evaluate the outcomes and probabilities of any 

particular treatment, as would be required if the standard were adopted. 

 

Having said that, if the proposed standard is adopted, it will become mandatory 

for South African companies to comply with the recognition and disclosure 

requirements in respect of uncertain tax positions. 

 

Aside from our concerns around the ability to apply the standard in the South 

African context, the recognition and related disclosure of uncertain tax positions 

may potentially be an infringement of a company’s right to privacy under 

section 14 of the Constitution.  This is because a company would be required to 

disclose advice or communications between it and its tax advisers in its AFS.  

Moreover, in certain circumstances the advice from a taxpayer’s tax consultants 

is privileged and the forced disclosure of such privileged information may be 

unlawful.   

 

While it is still an open question what the exact disclosure requirements of the 

proposed standard will be, it is clear that careful consideration should be given 

to the manner in which information about a company’s uncertain tax positions is 

disclosed in its AFS.    

USA revenue authorities 

have, and continue to use, 

the information disclosed 

in companies’ AFS as a 

roadmap for their audit 

enquiries 

In our view the adoption 

and application of the 

proposed standard would 

be completely 

inappropriate in the South 

African tax environment 
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Simplified learnership allowances 

Contributors 

 
 

  

Recent amendments to the Income Tax Act have resulted in opportunities 

for employers to benefit through larger and significantly simplified 

additional tax deductions relating to registered learnerships entered into 

with their employees.   

 

A learnership agreement is one registered as such with a Sector 

Education and Training Authority (SETA), or a registered apprenticeship.  

Learnerships are work-based education and training programmes aimed 

at benefiting the employee, the employer and the industry through 

education and skills development.   

 

The intention of the allowance for learnerships was to act as an incentive 

to increase the skills development and training of employees by allowing 

employers an additional deduction over and above the normal 

remuneration deduction.  However, it was felt that the appeal of this 

incentive was being dulled by the complexities and high costs of 

administering the programmes in relation to the deductions allowed. 

 

The revised legislation has made entering into learnership agreements 

with employees far more attractive by removing the variables used in 

calculating the deduction, namely the employee’s annual remuneration, 

and standardising the allowance amounts at the higher end of the 

previously allowed spectrum.  Previously the amount of the allowance was 

dependent upon the employee’s remuneration and whether the employee 

was employed prior to entering into the learnership. 

 

The allowance now consists of a commencement allowance of R30 000 

and a completion allowance of R30 000 per learnership.  As an 

encouragement and compensation for employers who develop learners 

with disabilities, a R50 000 commencement and completion allowance are 

deductible in place of the normal R30 000 allowance.  These allowances 

are prorated if the learnership is for a period of less than a year. 
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Previously if a learnership agreement was terminated prior to its completion the 

employer was subject to a recoupment of all previously deducted allowances.  

Under the new legislation, in order to take into account that there are frequently 

circumstances and market contributors outside of the employer’s control which 

would contribute towards termination of learnerships, this recoupment rule has 

been removed.  

 

Learnerships that are cut short of the required full 12 months through 

termination of the agreement will qualify for a pro rata amount of the 

commencement allowance.  Where learnerships are transferred to the 

employee’s new employer, both the previous and the new employer will be 

entitled to a pro rata amount of the commencement allowance based on the 

number of months the employee was under their respective employ. 

 

Multi-year learnerships have been promoted through the introduction of a 

commencement allowance to be allowed in respect of each successive year of 

the learnership, and not just one allowance at the true commencement of the 

learnership.  The completion allowance for multi-year learnerships is calculated 

by multiplying the completion amount of R30 000 by the number of full 12 

months periods of the learnership.  Multi-year learnerships will now be reaping 

the same ultimate benefits as a series of one year learnerships.  The benefit for 

multi-year learnerships was previously restricted to multi-year apprenticeships.  

However, in terms of the amendments, all registered multi-year learnerships 

(two years or longer) will qualify for the multiple completion allowance. 

 

These changes to the legislation will be effective for years of assessment 

ending on or after 1 January 2009.  The aim of the new, bigger and better 

allowance is to make the responsibility of developing employees an even more 

attractive option. 

  

Under the new legislation, 
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200% penalty from SARS:  What now? 

Section 76 of the Income Tax Act allows the Commissioner to impose a penalty 

of additional tax of up to 200% of normal tax where a taxpayer is guilty of: 

 

 A default or omission in rendering his tax return (note that this provision 
should have been deleted by way of notice in the Government Gazette 
with the coming into effect of the administrative penalties, but appears 
to have not yet been done so officially); 

 Omitting any amount (of income) which should have been included; or 

 Making an incorrect statement in any return which results in a lower tax 
liability. 

 

It appears to have become fairly common practice for taxpayers to receive 

assessments from the Commissioner in which the 200% penalty is 

automatically applied to adjustments made to tax returns which have been 

audited.  In many instances, there is no substance to this automatic imposition 

of the penalty and it is important for taxpayers to be aware of how to manage 

such a situation.  The following are some of the remedies to consider. 

 

Firstly, if the taxpayer can prove that he did not act with the knowledge that he 

was contravening the law and did not intend to either evade the payment of 

income tax or cause a refund to which he was not entitled, the Commissioner 

must consider whether the additional tax should be remitted. 

 

Secondly, if the Commissioner imposes the penalty unreasonably, the taxpayer 

can challenge the exercise of that discretion, or failure to exercise that 

discretion, in the courts.  An example of this situation would be if the 

Commissioner automatically and without due consideration of the facts and/or a 

request for reasons, imposes the 200% penalty.  In this regard it is important to 

note that the decision to impose additional tax constitutes administrative action 

in that the Commissioner is required to exercise his discretion when determining 

whether to levy additional tax or not.  A challenge of the administrative action 

would be in terms of the principles of administrative law and particularly the right 

to administrative justice contained in section 33 of the Constitution read 

together with the Promotion of Administrative Justice Act.  Automatically 

applying the 200% penalty without supplying reasons for doing so, and/or 

evidence of due consideration of the facts, should be considered to be  a 

violation of the taxpayer's rights to just administrative action.  

 

We recommend that if you receive correspondence from SARS in which it is 

indicated that SARS intends to “automatically” levy the 200% penalty, you 

should consider the above remedies in dealing with the matter.  
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Don’t let the new Interpretation Note wear 

you down 

Contributors 
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SARS has issued new guidance on the asset write-off periods that are 

considered acceptable to it in the form of Interpretation Note 47 which 

replaces the old Practice Notes 15, 19, and 39.  An updated version of 

the Interpretation Note was issued on 11 November 2009, mainly 

correcting certain errors in the first issue and clarifying certain issues.   

The Interpretation Note provides guidance on how to apply and interpret 

the allowances claimable in terms of section 11(e) which provides for 

wear and tear allowances in respect of machinery, implements etc. used  

by the taxpayer for the purposes of his or her trade where no other 

specific allowance is available. 

The Note is essentially a consolidation of the previous Practice Notes 

that it replaces. It does however introduce some changes. In this regard 

it is interesting to note that, as foreshadowed in the Budget, the value of 

small assets which can be written off in full on acquisition has been 

increased to R7000 per asset (i.e. if asset acquired on or after 1 March 

2009). This is a welcome increase and should ease the administrative 

burden on taxpayers.  However, it is important to note that Issue 2 of the 

Interpretation Note now specifically excludes small assets acquired by 

lessors for the purpose of letting, such as DVDs, clothing, machinery, 

pallets or gas cylinders.  

The Interpretation Note once more confirms that section 11(e) 

specifically excludes assets of a permanent nature, and consequently 

that the allowance will only be claimable for movable capital assets.  

Although SARS introduced various favourable capital allowances in 

respect of buildings, including allowances for commercial buildings not 

used in a process of manufacture, many taxpayers can still not claim 

allowances in respect of existing buildings used in their trade.  This is 

mainly due to the commercial building allowance only being available for 

new and unused buildings, where the erection of the building only 

commenced and was contracted for on or after 1 April 2007.  The 

building also needs to be owned by the taxpayer for the allowance to be 

available.   

In our capital allowance reviews conducted for our clients to identify 

allowable wear and tear  and other allowances which have not have 

been previously claimed, we have seen that taxpayers often forget that 

a section 11(e) allowance can still be claimed for certain portions of 
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buildings.  Significant amounts of expenditure in respect of assets which may be 

depreciable in terms of section 11(e) are often capitalised to the cost of a 

building and then not claimed. Examples of this type of expenditure include 

items like certain generators or fire fighting equipment. In addition, interest is 

often capitalised to the cost of the building during the construction phase and is 

not subsequently claimed when the building is brought into use.   

As section 11(e) grants an allowance based on the “value” of an asset and 

“value” is not defined in the section, the Interpretation Note confirms that the 

allowance must be calculated on the cost of acquisition (i.e. the cash cost) of 

the relevant asset. In appropriate circumstances the value of the asset will still 

be relevant.  Consequently, where the asset has been acquired for no cost, the 

market value of the asset can be used.   

The Interpretation Note provides that the lessor of an asset must exclude the 

residual value in terms of the lease from the value on which the wear and tear 

allowance is based.  Many leased assets have a residual value and this will 

result in lower wear and tear allowances being allowable over the period of a 

lease.   

Furthermore, the Interpretation Note confirms that, as provided in section 11(e), 

the write off period of an asset may be impacted by deductions claimed for 

certain repairs.  Issue 2 of the Note consequently indicates that, “the 

Commissioner may increase the write-off period of an existing asset whose 

useful life has been extended to an appreciable extent through extraordinary 

repairs”.  

The Interpretation Note makes it clear that a taxpayer cannot elect to claim an 

allowance in terms of section 11(e) if the asset in question already qualifies for 

a deduction under another section of the Act (e.g. sections 12B, 12C, 12 DA, 

12E and 37B).  However, Issue 2 of the Interpretation Note now confirms that 

companies that qualify in terms of section 12E as "Small Business 

Corporations”, specifically have the right to elect whether to use the section 

11(e) write-off periods, or those available under section 12E.  This was not clear 

in Issue 1.  

The Interpretation Note constitutes a binding general ruling regarding the 

provisions of section 11(e) in as far as it relates to -  

 The determination of the value of an asset for purposes of section 
11(e); and  

 The determination of the amount that will qualify as an allowance.  

 

The effect of the Note constituting a binding general ruling is that SARS is 

bound by its terms. This does not however preclude the taxpayer from pursuing 

a contrary interpretation if this is supported by the specific wording of the Act. 

The Interpretation Note is effective for any asset brought into use during any 

year of assessment commencing on or after 1 March 2009.  The treatment of 

wear and tear on existing assets will therefore continue to fall under the old 

Practice Notes referred to above. 
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Pay now, argue later 

Contributor 

  

  

 

 

A question we are often asked is whether it is possible to postpone the 

payment of income tax due pending a decision on an objection lodged 

against an assessment. 

Strangely, until a recent amendment which is yet to become effective, 

the Income Tax Act did not specifically deal with this question.  The 

Commissioner was legally entitled to insist that the taxpayer settles the 

tax due according to the assessment even where an objection against 

the assessment had been lodged. No discretion to suspend payment 

pending the outcome of the objection was granted.  In practice, the 

Commissioner may, on request from the taxpayer and depending on the 

circumstances, grant an extension of time to pay the tax pending a 

decision on the objection.  There has been ongoing debate on whether 

the decision not to grant extension of payment terms may be challenged 

on the grounds that it violates the taxpayer’s rights to administrative 

justice. 

The Taxation Laws Second Amendment Act 2009 amends section 88 of 

the Income Tax Act.  Before the amendment, section 88 dealt only with 

the payment of tax pending an appeal.  The amendment to section 88 

results in a taxpayer being allowed to request the Commissioner to 

suspend the obligation to pay the amount of tax in dispute during the 

duration of an objection or an appeal.  This is an important amendment.  

The granting of an extension to make payment where objection is 

lodged is now formally subject to the exercise of the Commissioner’s 

discretion.   

In terms of the amendment, the Commissioner may request a taxpayer 

to provide information regarding the taxpayers’ financial position or to 

update previously provided information.  This is presumably to allow the 

Commissioner to apply his mind as to the risk of non-payment when 

making a decision to extend payment terms, or to determine if the 

payment would cause serious hardship to the taxpayer which may not 

be reversed should the taxpayer succeed with the objection or appeal. 

Furthermore, the section now includes a list of eight factors which the 

Commissioner should consider when making the decision to extend 

payment terms.   
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The factors include: 

 The compliance history of the taxpayer; 

 Whether the taxpayer is able to provide security for the payment of the 
amount involved; and  

 Whether fraud is involved in the origin of the dispute. 

 

This list allows the taxpayer to compile a considered and comprehensive written 

request for a suspension of payment to the Commissioner pending the outcome 

of an objection or appeal.  

The amendment also grants the Commissioner the right to revoke the decision 

to suspend payment with immediate effect in certain specific instances, such as 

if there is a material change in the circumstances on which the suspension of 

payment was granted or if the taxpayer is considered to be using dilatory tactics 

in conducting the objection or appeal. 

Lastly, the section provides that where, for instance, the objection or appeal 

lodged by the taxpayer is successful or the Commissioner concedes an appeal 

to the tax court, and the taxpayer has as a result paid too much tax, interest is 

payable by the Commissioner to the taxpayer on such excess.  In this situation, 

the applicable interest rate will be the prescribed rate and interest will be 

calculated from the date that the relevant payment was received by the 

Commissioner.  An example of where this may happen is if the Commissioner 

does not agree to suspend payment of taxes due in terms of the assessment 

and the objection lodged by the taxpayer is successful. 

These amendments will to come into operation on a date to be determined by 

the Minister by Notice in the Gazette.  In the interim period, taxpayers will still 

have to rely on the existing practice of the Commissioner when requesting 

suspension of payment for the duration of an objection. 
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Deloitte Tax Savings Reviews 

 

We have had success in performing Tax Savings Reviews at our 
clients over a number of years. 

Tax Savings Reviews can be widely scoped which provides a 
perfect opportunity for us to consider a variety of taxes and 
identify savings opportunities that may be present. 

Alternatively, the Review could be narrowly defined, in which case 
we would agree to identify specific tax savings for a client and 
assist in obtaining a refund from SARS or reopening an 
asseement. 

The objective of such a Review is generally to identify instances 
where the client: 

 Has not claimed applicable capital allowances for tax 
purposes;  

 Has not claimed associated costs in respect of fixed assets;  

 Has claimed capital allowances for tax purposes but not at the 
optimum rate; 

 Stands to benefit from a recalculation of capital gains; 

 Has not claimed Research and Development super tax 
allowances; 

 Has not claimed any other applicable tax allowance; 

 Has not benefited from the appropriate VAT treatment of a 
transaction or series of transactions; or 

 Has not applied any other tax law in the most beneficial 
manner. 

 
Our fee structures for such Reviews are flexible and can be agreed 
upon based on the specific mandate from our client. 

For more information or assistance with this matter, please get in 
touch with your tax advisor or Regional Contact. 
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