





The lack of dependence on
upcoming projects for revenue
further encourages privatization
opportunities as governments do
not need to rely on additional
project-related services as avenues
for generating revenue.
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« Design change control
All design changes need to be properly approved and
documented, and carried out in a controlled manner.
Design change control procedures should be specified
in the Design Management Strategy Plan agreed to by
all stakeholders at the inception of the project.

Value engineering

A potential pitfall of value engineering efforts is that
a short-term gain may result in a long-term loss. It is
essential that the most appropriate solutions are
adopted, looking at the entire project life cycle and
end-use of the built facility so they represent optimal
outcomes in terms of quality, cost, and time.

Project controls

A key program management effort will include the
delivery of correct and accurate project control
systems. Typical responsibilities include planning,
estimating, cost control and reporting — all of which
are essential once a change is introduced to project.

Cash flow forecasts and project reporting

Project revenue is not expended in a linear fashion,
therefore factors such as the method of procurement,
the impact of long lead items, status of advance or
mobilization payments, inflation, and retention and
retention release needs to be carefully accounted

for. By conducting project cost and financial control
reviews periodically during performance, all
stakeholders greatly improve their ability to receive the
greatest return on their capital project investment.

Contract administration

In the rush to design and construct projects, challenged
further by new entrants and poor quality procedures,
project documentation has not been administered
appropriately or effectively. When re-examining a
project issue or potential dispute, in order to
understand the facts retroactively it is essential that
issues are documented and organized efficiently.



The following actions are essential to document, and

therefore avoid, construction disputes in regards to

contract administration activities:

« Reviewing the contract, understanding the scope
of work, and knowing the parties’ responsibilities;

« Identifying the change or potential change;

« Providing notice of the change in accordance
with the contract;

« Documenting the change, including costs and
schedule impacts related to the change;

« Preparing and pricing the change request;

« Negotiating and resolving the change and
executing a signed change/variation order.

Looking Forward

Even though many projects have not followed

the “Start right, finish right” approach, there are
some aspects unique to the GCC that will allow the
construction industry to bounce back quickly. From

a physical perspective, many countries have a solid
infrastructure to build upon and develop further.
Since the economic slowdown, there has been a shift
in market penetration from Dubai to economies such
as Abu Dhabi, Qatar and Saudi Arabia — the common
element of these locales is they are driven by oil- and
gas-based revenues with robust economies and
available capital. Further, the lack of dependence on
upcoming projects for revenue further encourages
privatization opportunities as governments do not
need to rely on additional project-related services as
avenues for generating revenue. The fall of
confidence in the regional real estate sector will see a
significant change in the type of projects that drive
construction activity, with government-funded
infrastructure and building projects set to provide the
best opportunities for the GCC construction industry.
While there may be a shift in the short-term away from
more commercial real estate projects, efforts to develop
schools, hospitals and affordable housing is expected to
provide the strongest opportunities in the coming year,
particularly in Saudi Arabia, Abu Dhabi and Qatar.

With high profile public-sector building projects
around the GCC giving rise to new opportunities,
including for example major public transportation
such as the Abu Dhabi metro program, other
investments will continue in the development of
power, water and wastewater projects, as well as
large scale road and bridge projects. Further, the
implementation of greater regulation as it becomes
more accepted should reduce risk and ultimately
restore and then sustain investor confidence in the
development and construction markets.

However, as many of these new companies that
entered the construction market have now received
their first “battle scars”, it is the hope of many that
learning from these difficulties will influence their
success and sustainability in the new economy. For
example, as a first step predominantly Muslim-owned
companies in the GCC may revert back to Shariah
tenets to restrict overleveraging themselves and
decrease indebtedness, spurring them to make more
critical and prudent decisions which will ultimately
prevent them from overstretching themselves financially
in the future. The key is that this sort of practice is not
only good from a religious perspective, but from a
purely financial position as well. Many involved in
construction projects in the GCC may not have started
right, but with increasing levels of capital, a strong
infrastructure, and confidence engrained into their
collective behavior to design and construct world class
projects, they have the ability to learn from these
difficult economic conditions to finish right.

Rizwan Shah
Director of construction and capital projects advisory at Deloitte
Corporate Finance, Middle East.
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Contracting out:
Cancellation of
projects in the GCC

Reversal of fortune

Since peaking in July 2008, levels of activity in the
Gulf construction industry have declined dramatically.
With some estimates putting the value of Gulf
construction projects suspended or terminated at
US$1.9 trillion, the potential for this abrupt reversal of
fortunes to cause an outbreak of claims and disputes
is very real. There is no doubt that the level of disputes
has increased since Autumn last year.

The number of new cases reported by the Dubai
International Arbitration Centre, for example, is 180
for the first six months of 2009 compared to 100 new
cases in the whole of 2008 and 77 new cases in 2007.
This upward trend cannot be explained by the surge in
construction activity during the last few years alone.

In truth, the outcome of the numerous suspensions
and terminations will depend on various factors,
most notably the willingness or ability of parties to
compromise. This article explores recent trends and
some common scenarios in order to shed some light
on what the future may hold.

During the boom years, speed

of delivery was a key commercial
driver and no more so than in the
real estate sector.

Options available

With the viability of many real estate projects in
doubt, a number of "win win" solutions have been
offered up by the industry. Examples include payment
in kind - in the form of units, floors or even buildings -
debt for equity swaps and charges over fixed assets.
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Party Options available

« Re-negotiate price
and payments

« Suspend or terminate for convenience

Owners « Adjust programme « Suspend or terminate for cause
« Reduce scope « Relax bonding and security arrangements
« Re-tender provisional sum items
« Reduce the rate of progress « Terminate for default
Contractors « Renegotiate with subcontractors « Reduce overheads
« Suspend for non-payment « Attachment orders, arbitration, courts
Subcontractors « Same as contractors

and consultants « Withhold copyright /design

Whilst, in practice, few of these arrangements

have proved viable, a number, such as reducing

the level of capital tied up in projects (for example
by restructuring advance payment and security
arrangements) have proved more useful. In many
cases, however, parties have simply agreed to go their
separate ways. If agreement cannot be reached, the
options available to the project participates will
include some or all of those identified in the table
below. The extent to which these options are
available depends on the nature or existence of any
agreements between the relevant parties.

Legal framework

During the boom years, speed of delivery was a
key commercial driver and no more so than in the
real estate sector. In consequence, many projects
proceeded on little more than an exchange of
correspondence. Letters of intent and letters of
acceptance proliferated, sometimes as a stop gap
but often as a permanent substitute for the time
consuming and sometimes difficult process of

« Withhold plant and/or equipment

preparing a detailed contract. Whilst the laws of the
Gulf states as applied by the local courts generally
recognise such arrangements as contractually binding,
subject to satisfying certain minimum conditions, few
letters of intent provide mechanisms for suspending or
terminating projects in circumstances such as those
with which the industry has been confronted since the
end of last year.

In such circumstances, termination and suspension
will be governed in the United Arab Emirates by
various provisions within Federal Law N°5 of 1985 (the
"Civil Transactions Code"), such as Articles 271, 272,
273, 381, 877 and 892, broadly requiring termination
to take place under court supervision. Similar provisions
are contained in Law N° 19 of 2001, Law N° 22 of
2004 and Law N° 67 of 1980 which are the Civil Codes
for Bahrain, Qatar and Kuwait respectively.

Court supervised suspension and termination is not,
however, the only option. The standard FIDIC
conditions, which form the backbone of the majority
of formalised construction contracts in the Gulf,



contain a contractual regime allowing owners,
contractors and consultants to terminate or suspend
projects in certain circumstances. Such provisions, in
general, strike a balance between the competing
interests of the project participants. By virtue of the
freedom of commercial parties to govern their
contractual relationship as enshrined in the legislative
regimes of the UAE, Qatar, Kuwait and Bahrain (for
example, see Article 2 of UAE Law N° 18 of 1993) the
FIDIC regime prevails over the provisions of the Civil
Transactions Code. The FIDIC Conditions, where
applicable, provide a more comprehensive and
cohesive framework within which suspension and
termination of projects can be managed.

Termination

Pursuant to the contract

The most straightforward way to terminate is
pursuant to the terms and conditions of the relevant
contract. Pursuant to the FIDIC Conditions of Contract
for Construction, 1999 ("Red Book"), termination
may be for default of the other party or for
convenience of the owner. In either case, termination
does not in fact bring the contract to an end but,
rather, acts as a trigger for a change in the rights of
obligations of the parties.

The grounds on which an owner is entitled to

terminate by reason of a contractor's default are
found at general condition 15.2 of the Red Book.
The grounds are relatively generous to an owner.

For example, an owner can terminate by virtue

of any of the following:

« Failure to comply with a Notice to Correct issued
under general condition 15.1 in respect of any
failure to perform an obligation under the contract;

« Failure without reasonable excuse to proceed with
the Works with “due expedition and without delay”;

« Failure to comply with a notice to rectify defects.

A notice to correct can be issued at any time but must
grant the contractor a reasonable time within which to
rectify the failure. The effect of a notice of termination
for default is that the rights of the contractor to be
paid are suspended until the owner can ascertain the
costs of completing the Works. In addition, the owner
is entitled to recover any loss and damage incurred
(excluding loss of anticipated profits or other
consequential loss) and any extra costs of completing
the Works. An owner is — not the contractor — is also
entitled to give a notice of terminate for convenience.
However, this right is accompanied by a prohibition on
terminating in order to arrange for the Works to be
carried out by another contractor. The more limited
grounds upon which a contractor is entitled to give a
notice of termination are found at general condition
16.2 of the FIDIC Red Book and include:

« The contractor does not receive the amount due
under an interim payment certificate;

« The engineer fails to issue an interim payment
certificate within 56 days of receiving the
contractor's payment application; and

« There is a prolonged suspension of the works.

The dispute resolution provisions of the Contract will
remain in place, even after a notice of termination is
issued by either party.

Pursuant to laws of the Gulf
Where the contract is silent on termination, a party
may be able to establish a termination right for an
alleged breach of contract pursuant to the applicable
local laws. For example, pursuant to UAE laws a
party may establish a termination right where:
« there is mutual agreement of the parties
or a judicial order;
« a party does not perform its obligations
and the non-defaulting party requires by notice
to the defaulting party, the contract to be
performed by the defaulting party or cancelled;
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« there is a force majeure event that makes
the performance of the contract impossible;

« there is “compelling necessity” for the party to
undertake performance of its obligations itself
(or appoint a third party to do so); and/or

« if any cause arises preventing the performance
of a construction contract or the completion of
the performance of a construction contract,
either party may require the contract to be
cancelled or terminated.

Similar termination rights exist in Bahrain, Qatar
and Kuwait. See for example, Articles 210, 219
and 437 of the Kuwait Civil Code, Articles 140,
145, 148, 590, 591 and 611 of the Bahraini Civil
Code and Articles 183, 184, 188, 688, 704 and
707 of the Qatari Civil Code.

In addition, Article 611 of the Bahraini Civil Code and
Article 707 of the Qatari Civil Code entitle an owner
to terminate a construction contract at any time and
for any reason provided that the owner compensates
the contractor for the expenses it has incurred, the
works completed and the profit the contractor would
have earned if it had completed the works.

The UAE Civil Code does not contain an equivalent
provision. Several general principles govern a party’s

right to terminate where there is a breach of contract.

These include:

« the contract must give rise to reciprocal and
interdependent obligations;

« there must be a real breach — ie it must be
shown that the other party failed to carry out its
contractual obligations;

« unless the applicable Civil Code article expressly
provides otherwise, the breach should be brought
to the notice of the party in default; and

« the party seeking termination must not himself
be in default.

Suspension

Pursuant to the contract

Both the contractor and the owner have a right to
suspend the works under the FIDIC Red Book. Pursuant
to general condition 16.1, the contractor is able to
suspend the works where the owner has failed to pay
a certified interim certificate provided that the requisite
notice period for suspension is given. A suspension
does not prejudice a contractor’s termination rights.

If the non-payment is rectified then a contractor is
obliged to recommence the works. Pursuant to general
condition 8.8 of the FIDIC Red Book, an owner is
entitled to suspend all or part of the works at any time
and for any reason. Provided the cause of the
suspension is not the responsibility of the contractor,
the contractor is entitled to claim additional time and
cost as a consequence of the suspension.

Pursuant to laws of the Gulf

If a contract is not in place or is silent about parties'
rights to suspend the works, then Article 247 of the
UAE Civil Code, Article 191 of the Qatari Civil Code
and Article 150 of the Bahraini Civil Code provide a
right to suspend the works provided it can be shown
that the other party is failing to perform its obligations.
Pursuant to these Articles, any person having an
obligation may refrain from fulfilling it for as long as a
prior and connected obligation owed to him by
another remains unfulfilled.

Unlike suspension in accordance with the contract,
where a contractual right to suspend is typically
expressed to arise upon failure to pay an amount
due under a certificate or to certify a contractor's
payment application, no such qualification is found
in the above provision.



Force majeure

Current market conditions have prompted some
to advance alternative grounds for termination
and suspension to those specifically contemplated
by the FIDIC Conditions. Chief amongst these
alternative grounds have been force majeure and
exceptional circumstances.

Force majeure

Force majeure is defined in the FIDIC Red Book at
general condition 19.1. Although general condition
19.1 provides an "open" definition, economic
hardship is not expressly contemplated as a basis on
which to rely on force majeure for relief from either
party's ongoing performance obligations. The UAE
Civil Code, at Article 893, provides that: "If any cause
arises preventing the performance of the contract or
the completion of the performance thereof, either of
the contracting parties may require that the contract
be cancelled or terminated as the case may be."This
provision allows an opportunity outside of the
contractual framework for a party to rely on force
majeure as a result of economic hardship. There are,
however, a number of challenges that face any party
intending to place reliance on Article 893 or similar
provisions in the laws of other Gulf states.

Exceptional circumstances of a public nature

In the current economic environment, some reliance
has also been placed on Article 249 of the UAE Civil
Code which provides: “If exceptional circumstances of
a public nature which could not have been foreseen
occur as a result of which the performance of the
contractual obligation, even if not impossible, becomes
oppressive for the obligor so as to threaten him with
grave loss, it shall be permissible for the judge, in
accordance with the circumstances and after weighing
up the interests of each party, to reduce the oppressive
obligation to a reasonable level if justice so requires,
and any agreement to the contrary shall be void.”

Whilst there is no indication that Article 249 is
confined to contracts with government bodies, the
references to "circumstances of a public nature”
creates some uncertainty around the qualifying
circumstances and, in particular, whether there is a
requirement that there should be some element of
state intervention. This uncertainty is not present in the
laws of Bahrain or Qatar. Article 130 of the Qatari Civil
Code and Article 171(2) of the Qatari Civil Code refer
to "exceptional and unpredictable events of a general
character" and "general, exceptional events that
cannot be foreseen", thus removing the ambiguity
surrounding the term "public nature” in the UAE Civil
Code. The question of whether the liquidity crisis is
both exceptional and unforeseeable is open to debate
as is what constitutes grave loss. If a court or an
arbitral tribunal concludes that the circumstances
satisfy Article 249 or the equivalent provisions in
Bahrain and Qatar, the power to make an adjustment
is entirely discretionary.

Commonsense prevails

Notwithstanding the challenges presented by the
market conditions and predictions of a burgeoning
number of disputes in the real estate and construction
sector, the reality, at present, is that the floodgates
have not opened. There is little appetite for a resort to
legal remedies. The majority of cancellations and
suspensions have been managed by agreement. In
other cases, the contractual mechanisms are
sufficiently clear that, sooner or later, a resolution is
likely to be achieved. Of the remainder some will
inevitably prove intractable but the signs, at present,
are that the industry is currently in the process of
working its way through the challenges and will
eventually emerge, wiser and stronger.

August 2009

Michael Grose
Clyde & Co LLP
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