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CESTAT decision — Service Tax on
Management Consultant’s Services (MCS)1

Brief Facts

M/s. Nirulas Corner House Pvt. Ltd. (‘the Appellants’)
were engaged in the food and confectionary business.
They had entered into an agreement with M/s. Sagar to
permit them to run restaurants in the name of “Nirulas”
as per the specified plans with regard to the location of
the restaurant, area, interiors and other details. As per
the terms of the agreement, it is the Appellants who
decide the items that are to be sold by the restaurant,
the method of preparation of the items, the quality and
the prices of the items. The Appellants have even
placed their employees in the restaurants to supervise
the operations.

The service tax authorities demanded service tax on
the services provided by the Appellants to M/s. Sagar
under the category of MCS. The present decision
relates to the appeal filed by the Appellants against the
order of the Commissioner of Service Tax confirming
such demand.

Contentions of the Appellant

The Appellants put forth the following contentions to

substantiate their plea that their services were not

covered by the definition of the term “management

consultant” -

e The Appellants cannot be regarded as a
management consultant and advisor merely
because of the use of these terms in the
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agreement. The actual roles played and the
responsibilities undertaken as per the agreement
need to be considered.

e The role of a management consultant is limited to
the provision of advice, consultancy and technical
assistance. The Appellants were substantially
involved in the day-to-day running of the
restaurants by deploying their personnel in the
restaurants. Hence the role played by them goes
far beyond the role played by a management
consultant. Such an arrangement cannot be
considered as rendering the services of a
management consultant and hence, the services
provided by the Appellants were not taxable under
the category of MCS.

e The Appellants establish, run and manage the
restaurants belonging to M/s. Sagar. This role of
establishing and running the restaurant in the
manner prescribed can fall only under the scope of
a franchise agreement. Accordingly, the Appellants
have been making payment of service tax under
the category of Franchise Services with effect from
1 July 2003.

Contentions of the Respondent

In order to advance its case for justifying the demand
for service tax from the Appellants, the service tax
authorities referred to the various clauses of the
agreement between the Appellant and M/s. Sagar
wherein the role of the Appellant was described as that
of a management consultant and advisor. Accordingly,
the Appellants were required to pay service tax under
the category of MCS.

Observations of CESTAT

The following observations were made by the Principal
Bench of the Hon’ble CESTAT -

e The definition of the term ‘management consultant’
makes it clear that what is envisaged from a
consultant is merely the provision of advisory
services and not the actual performance of the
management function. The decision in the case of
Basti Sugar Mills Ltd. Vs. CCE, Allahabad’ supports
this argument.

e The role of a consultant is to render advice,
consultancy and technical assistance in the matters
in which he possesses expertise. However, the
decision of acceptance or otherwise of the advice is
left to the management and the consultant is not
authorized to impose the advice rendered.

e Where the agreement confers operational
autonomy and responsibility upon the contracted
party, the relationship is not one of consultancy.

e The Appellant, in the present case is required to



manage, sell and supervise the preparation of food
items. Further, the Appellant has placed their
manpower for supervising and operating the
restaurant. Hence, the role of the Appellant goes
far beyond the services provided by a management
consultant. Accordingly, the services provided by
the Appellant would not be taxable under the
category of MCS.

Conclusion

The CESTAT held that the Appellant was not rendering
Management Consultant’s Services.

Source:

1. CESTAT decision in the matter of M/s. Nirulas
Corner House Pvt. Ltd. Vs. Commissioner of
Service Tax, New Delhi (2009-TIOL-130-
CESTAT-DEL)

2. CESTAT decision in the matter of Basti Sugar
Mills Ltd. Vs. CCE, Allahabad (2007-TIOL-657-
CESTAT-DEL)

Disclaimer

These materials and the information contained herein are provided by Deloitte Touche Tohmatsu India Private Limited and are
intended to provide general information on a particular subject or subjects and are not an exhaustive treatment of such
subject(s).

Accordingly, the information in these materials is not intended to constitute accounting, tax, legal, investment, consulting, or
other professional advice or services. The information is not intended to be relied upon as the sole basis for any decision which
may affect you or your business. Before making any decision or taking any action that might affect your personal finances or
business, you should consult a qualified professional adviser. None of Deloitte Touche Tohmatsu, its member firms, or its and
their respective affiliates shall be responsible for any loss whatsoever sustained by any person who relies on these materials and
the information contained therein.

These materials and the information contained therein are provided as is, and Deloitte Touche Tohmatsu India Private Limited
makes no express or implied representations or warranties regarding these materials or the information contained therein.
Without limiting the foregoing, Deloitte Touche Tohmatsu India Private Limited does not warrant that the materials or
information contained therein will be error-free or will meet any particular criteria of performance or quality. Deloitte Touche
Tohmatsu India Private Limited expressly disclaims all implied warranties, including, without limitation, warranties of
merchantability, title, fitness for a particular purpose, non-infringement, compatibility, security, and accuracy.

Your use of these materials and information contained therein is at your own risk, and you assume full responsibility and risk of
loss resulting from the use thereof. Deloitte Touche Tohmatsu, its member firms, or its and their respective affiliates will not be
liable for any special, indirect, incidental, consequential, or punitive damages or any other damages whatsoever, whether in an
action of contract, statute, tort (including, without limitation, negligence), or otherwise, relating to the use of these materials or
the information contained therein.

If any of the foregoing is not fully enforceable for any reason, the remainder shall nonetheless continue to apply.
About Deloitte

Deloitte refers to one or more of Deloitte Touche Tohmatsu, a Swiss Verein, and its network of member firms, each of which is a
legally separate and independent entity. Please see www.deloitte.com/about for a detailed description of the legal structure of
Deloitte Touche Tohmatsu and its Member Firms.

Deloitte provides audit, tax, consulting, and financial advisory services to public and private clients spanning multiple industries.
With a globally connected network of member firms in 140 countries, Deloitte brings world-class capabilities and deep local
expertise to help clients succeed wherever they operate. Deloitte's 165,000 professionals are committed to becoming the
standard of excellence.

Deloitte's professionals are unified by a collaborative culture that fosters integrity, outstanding value to markets and clients,
commitment to each other, and strength from cultural diversity. They enjoy an environment of continuous learning, challenging
experiences, and enriching career opportunities. Deloitte's professionals are dedicated to strengthening corporate responsibility,
building public trust, and making a positive impact in their communities.

© 2008 Deloitte Touche Tohmatsu India Private Limited.

Deloitte Touche Tohmatsu India Private Limited. Registered Office: 12, Dr. Annie Besant Road, Opp. Shivsagar Estate, Mumbai
400 018. India.


http://www.deloitte.com/about




