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In today’s globalized
world, proper
advisement 1s what
makes the difference.

1.Introduction

Following please find a summary on important tax, economic,
legal, labor and business information related to Guatemala,
updated as of March 2009.

It is important to indicate that the purpose of this document is
to provide information at a summary level on how to do busi-
ness in Guatemala. Thus, our comments do not constitute legal
opinion and may or may not coincide with the opinions that the
Superintendency for Tax Administration -SAT- (Guatemalan Tax
Office), courts and other interpreters of the law could have on
these issues.

You are responsible for the tax positions that you decide to
assume since this guide only provides general information on
Guatemala. Therefore, the risks related with the decisions you
make are solely your responsibility.



2. Country Profile

Location and Capital City
Guatemala is the northernmost
country in Central America
with Mexico to the north and
west, Belize and the Atlantic
Ocean to the east, Honduras
and El Salvador to the south-
east, and the Pacific Ocean to
the south.

Other basic information is the
following:

Capital

Guatemala City

Area

Total: 108,890 Kms2
Land: 108,430 Kms2
Water: 460 Kms2

Language

Guatemala’s official language
is Spanish. There are 21 Ma-
yan languages such as Kag-
chikel, Mam, Xinka and Kiche

Ports and Airports

The most important ports
are: Puerto Barrios (Atlantic),
Puerto Quetzal (Pacific), San
José (Pacific), Santo Tomas de

Castilla (Atlantic) and Cham-
perico (Pacific).

There are two international
airports, the La Aurora Inter-
national Airport in Guatemala
City and Mundo Maya Inter-
national Airport in Petén.

Government Type

is a constitutional democratic

republic, governed by a freely-
elected president for a period

of 4 years.

Political System

The branches of the govern-
ment and their main officers
are:

Executive: The President and
the Vice-President of the Re-
public are elected by universal
election for a period of four
years.

b. Judicial: Supreme Court of
Justice.

c. Legislative: Congress of the
Republic

Political Structure
Politically, Guatemala is di-
vided into 22 Departments,
similar to states or provinces,
which in turn are subdivided
into 331 Municipalities.

Geographical Data

The territory is basically moun-
tainous, but up north in Petén,
it is a flat, rainforest region.
Two mountain ranges enter
the country: one through
Noquihuil in San Marcos
(Sierra Madre system) and the
other through Huehuetenan-
go (Cuchumatanes system).
The first mountain range of
260km runs parallel to the Pa-
cific Ocean and becomes the
central highland plateau, site
of Guatemala City, Antigua,
Solola, Santa Cruz del Quiché
and Chimaltenango.

Population

Population; 14.023 Million
Approx. (2009)

Population Growth Rate 2.4%
(2009)

Weather and Natural
Resources

Climate

Seasons:

Dry season from November to
April; rainy season (1200-2500
mm.) from May to October.

Temperature

Average temperature in Gua-
temala City: 20 degrees C
(68 degrees F)

Altitude
Guatemala City: 5,000 feet

Natural Resources

Oil, nickel, rare woods, fish,
gum, hydroelectric energy,
coffee, bananas, sugar cane.
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Economic Information

Currency and Exchange Rate
Local currency is the Quetzal
and its exchange rate (which
is not fixed) is approximately
Q 8.15 per USS 1.00 (March
20009).

Main economic activities

« Agriculture

« Manufacturing

« Commerce

« Social, personal and com-
munity services

« Construction

« Financial Services

Industries

Sugar, textile and clothing,
furniture, chemicals, oil, met-
als, gum, tourism

Agricultural - products

Sugar cane, corn, bananas,
coffee, beans, cardamom; live-
stock, sheep, pigs, chickens.

Economy Summary

The agricultural sector ac-
counts for about one fourth of
GDP, two-thirds of exports and
half of the labor force.

Coffee, sugar and bananas are
the main products.

The signing of the peace ac-
cords in 1996, which ended
36 years of civil war, removed
a major obstacle to foreign
investment.

The distribution of income is
still highly unequal with per-
haps 75% of the population
below the poverty line.

A free trade agreement be-
tween the United States and
the Central American coun-
tries promises greater access
to the United States and
neighboring markets.

GDP
USS 37.5 Billion (2008 prelimi-
nary)

Inflation Rate
9.4% (2008)

Finance System

Guatemala has a very solid
financial system, excellent
international reserve levels and
the lowest foreign debt in the
region. The Guatemalan fi-
nancial system is integrated by
19 banks, 16 financial institu-
tions, 17 bonded warehouses,
11 bonding companies, 17
insurance companies, 1 for-
eign exchange entity, 7 off
shore entities, 14 stock bro-
kers among other institutions
supervised by the Office of the
Banks Superintendent. These
institutions offer the investor
a variety of financial services
with the highest standards of
quality and security.




3. Legal System

Political Constitution of the Republic of Guate-
mala and Structure of the Legal System

The general structure of the legal system is deter-
mined in article 175 of the Political Constitution of
the Republic of Guatemala, which textually states:

“Article 175. Constitutional Hierarchy. No law can
contradict the provisions of the Constitution. The
laws that violate or distort the constitutional man-
dates are null and void Ipso Jure.

In addition, Article 9 of the Law of the Judicial Branch,
Decree 2-89 establishes:

“Article 9. Supremacy of the Constitution. The courts
of justice shall always observe the principle of regula-
tory hierarchy and supremacy of the Political Consti-
tution of the Republic over any other law, or inter-
national treaty, except the treaties or conventions on
Human Rights ratified by Guatemala, that have preva-
lence over internal law. The provisions that contradict
a law of superior rank are not valid.”

Regarding the hierarchy of the legal system with re-
spect to tax matters, article 2 of the Tax Code, Decree
6-91, establishes the following:

Sources and hierarchy of the tax laws.

“Article 2. Sources. The following are sources of tax
laws and are in order of rank:

1. The Constitutional provisions

2. The international Laws, Treaties and Agreements
that are in effect.

3. The Regulations issued by the Executive Branch
through Government Agreements.”

First, it is necessary to be aware of the fact that the
main source of tax law is the tax itself. Among the law
s, the primary law is the Political Constitution of the
Republic of Guatemala, mainly articles 239, Principle
of Legality and 243, the Principle of the Capacity to
Pay.

Generally Applicable Tax Laws

Tax Code, Decree 6-91

Code of Commerce, Decree 2-70

Labor Code, Decree 1441

Income Tax Law, Decree 26-92

Value Added Tax Law, Decree 27-92

Stamp Tax Law, Decree 37-92

Law of Solidarity Tax, Decree 73-2008

Law of the Tax on Financial Products, Decree 26-95
Real Estate Tax Law, Decree 62-87

Vehicle Circulation Tax Law, Decree 67-87
Organizational Law and Agreements of the Board
of Directors of the Guatemalan Social Security In-
stitute (Instituto Guatemalteco de Seguridad So-
cial)

Organization Types

The legal organization most commonly used in
Guatemala is the Corporation (Sociedad Andnima).
However, the law permits some other types of orga-
nizations. Following we present a summary of the
types of organizations mentioned above:

Sole Proprietorship

An individual may register his own business in the
Commercial Registry. This legal form of doing busi-
ness is common for small businesses although it is
tending to disappear because of its disadvantages.
According to this type of organization, the owner
has unlimited liability.

This is not a recommended type of organization for
foreign investors.

Corporation (Sociedad Andénima)

As previously indicated, this is the most commonly
used form of legal organization in Guatemala.

The capital is divided into and represented by shares
and the liability of the shareholders is limited to the
amount of shares held.

The legal name of the company may refer to the
activity to be carried out.

The most advantageous feature of this type of orga-
nization is the anonymity for shareholders and the
transferability of shares.

General Partnership (Sociedad Colectiva)
According to the law, the partners in this type of
organization have unlimited liability for operations
made by the company. Therefore, this is not a com-
mon form of legal organization in Guatemala.

The name and surname of one or more of the part-
ners comprise the legal name of this type of com-

pany.

Limited Liability Partnership (Sociedad de Re-
sponsabilidad Limitada)

Under this type of organization there may not be
more than twenty partners. Partners have limited
liability up to the amount of their capital contribution

to the company. The legal name of the company
must include the complete name of one or more of
the partners.

During the last years, some US Companies have
chosen this type of organization to incorporate their
subsidiaries in the country.

Foreign Companies

Foreign companies wishing to establish themselves
in the country as Branch or to operate through their
subsidiaries must meet some basic requirements.
Foreign companies do not need to register in Gua-
temala when they do not perform activities in the
country. Registration is not required for buying land
or fixed assets or for opening local bank accounts.

A foreign company legally constituted and intending
to do business in Guatemala or that wishes to estab-
lish a subsidiary may do so by:

 Registering with the Commercial Registry
+ Registering with the Guatemalan Tax Office

Foreign Investment

The Guatemalan Government recognizes the foreign
investor’s full right of use, benefit and ownership of



3. Legal System

property of his investment, and the foreign investor
is only subject to the same obligations as Guatema-
lan investors.

The Government may not directly or indirectly expro-
priate the investment of a foreign investor nor adopt
measures equivalent to the expropriation of such
investment, except in duly proven cases of eminent
domain, national interest or social benefit.

There are no limits or any registration obligations in
order to make foreign investments.

Temporary Investments
There is a special procedure for temporary foreign
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investment.
However, said procedure is not used in practice due
to the bureaucracy.

Exchange Controls
There are no exchange control restrictions currently
in force in the country.

4. Taxation System

Background

Guatemalan tax legislation is based on
the territorial principle. With few excep-
tions mainly related to withholding taxes,
almost all of the taxes apply to the activi-
ties carried out within the Guatemalan
territory.

Guatemala’s Constitution grants the
power of taxation to the Congress of the
Republic. This provides certainty that no
other government body can impose tax
burdens on the private sector.

In the case of particular industries, there
are specific consumption taxes that are
not herein included.
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Income Tax

Presently, Guatemala
imposes Income Tax on re-
sident taxpayers under one
of the following regimes:

a.General Regime, which
consists of a 5% flat tax on

gross revenues
b.Optional Regime, which
consists on a 31% corpo-
rate tax with the taxable
income determined on the
basis of net income

4. Taxation System

General Regime

There is a “general regime”
consisting of a 5% Flat

Tax on Gross Revenues for
resident taxpayers. The
mechanics in this 5% Flat
Tax on Gross Revenues
include two options a)

5% Flat Tax with monthly
filings and payments to the
Tax Office by the taxpayer
or b) Using a withholding
procedure.

In the case of direct pay-
ments to the Tax Office,
the taxpayer calculates
their tax liability applying
the 5% rate on their gross
revenues of each month,
files a tax return and pays
the tax within the first

10 business days of the
following month.

In the case of withhol-
dings, such withholdings
are made by the clients of
the taxpayer at the mo-
ment of paying the co-
rresponding invoices. The
withholding agent should
issue to the taxpayer a
withholding certificate as
supporting documenta-
tion for the tax withheld.
The withholding agent is
in charge of paying the
withholdings to the Tax
Office within the first 10
business days of the fo-
llowing month.

In addition to the monthly
filings, the 5% Flat Tax on
Gross Revenues requires
the filing of an Annual
Income Tax Return which
normally is for informatio-
nal purposes only since the
tax liability has been in fact
paid through the monthly
filings. This annual return
is to be filed on a Calendar
Year basis and is due by
March 31st of each year.

Those highly profitable
projects with effective
corporate tax rates excee-
ding 5% on gross revenues
find that the 5% Flat Tax
on Gross Revenues is an
opportunity to reduce
their Income Tax burden.
Additionally, the absence
of transfer pricing and tax
consolidation rules, com-
bined with the 5% flat tax
rate, creates room for tax
planning opportunities.

Under this regime, capital
gains obtained are liable to
10% Income Tax on capital
gains. Capital loses can be
offset exclusively against
Capital gains. Capital gains
are considered those gains
obtained from a source
other than the normal core
business operation. (i.e.
gains obtained from the
sale of fixed assets).

Following you will find the

calculation procedure of the
Income Tax under this regime:

Gross Revenues

income

() Exempted income and foreign source

(=) Taxable income

X 5% Flat Tax

(=) Tax liability

Optional Regime

Taxpayers can choose an optional
regime to file and pay the corres-
ponding Income Tax. This optional
regime consists of a 31% corpo-
rate tax in which the taxable basis
is determined on the basis of net
income.

Under this regime, Capital gains
obtained are liable to 31% Inco-

me Tax on capital gains. Capital
loses can be offset exclusively
against Capital gains. Capital gains
are considered those gains obtai-
ned from a source other than the
normal core business operation.
(i.a. gains obtained from the sale
of fixed assets).

The tax base for individuals and
corporations domiciled in Guate-
mala and engaged in commercial
or business activities who elect for

Net income

(+) | Non-deductible expenses

income

) Exempted income and foreign source

() Other deductions

(=) Taxable income

X 31% corporate rate

(=) | Tax liability

this regime is calculated on the
basis of the accounting profit in
the income statement prepared
in compliance with Guatemalan
GAAP (equivalent to Internatio-
nal Accounting Standards, now
International Financial Reporting
Standards —IFRS-), adjusted for
non-deductible expenses, exemp-
ted income, foreign source inco-
me, and some deductions or tax
benefits as illustrated below:

13



4. Taxation System

The more significant items of non-
deductible expenses are:

a) Services provided from abroad
exceeding 1% of gross revenues
or 15% of Guatemalan employ-
ees’ salaries. This normally affects
intercompany charges.

b) Royalties exceeding the 5% of
gross revenues.

) Allowances and travel expenses
exceeding 5% of gross revenues.

d) Severance accrual provisions ex-
ceeding the 8.33% of the salaries.

e) Bad debt accrual provisions
when the year-end balance of the
accrual exceeds the 3% of the
year-end trade account receiv-
ables.

f) Inventory valuation reserves.

g) Depreciation and amortization
expenses exceeding maximum de-
ductible annual rates established
by the law.

h) Expenses with no legal support
documentation.

i) The deduction of foreign ex-
change losses is currently being
disputed. The Tax Office is at-
tempting to have the basis for
deduction to be the cash basis,
whereas the private sector would
like it to be the accrual basis.
There is no judicial opinion avail-
able to anticipate what the basis
for deduction will be.

j) Starting from the second year
of incorporation, Taxpayers are
14

not supposed to deduct any cost
or expense exceeding the 97% of
taxable revenues. Any excess is

to be reported as non- deductible
and carried forward only up to the
following year.

k) Interest expense related to
financing sources other than
banks and financial institutions or
registered bonds. In addition, any
interest exceeding the maximum
deductible interest rate calculated
on a biannual basis on the basis of
the interest rate prevailing in the
local banking system.

) Others established by the law.

The more significant items of ex-
empted income are:
a) Local interest income already
subject to the withholding
of the 10% Tax on Financial
Products.
b) Severance from insurance
contracts.
¢) Dividend income from other
Guatemalan taxpayers.

In the foreign source income
category, any income sourced
abroad such as interest from bank
accounts abroad, dividend income
from investments abroad, etc.
qualifies as foreign source income.

It is also important to point out
that Guatemala has no Net Op-
erating Losses carry forward, so
for those projects that expect to
incur in losses in their first years,
a detailed tax planning is recom-
mended.

Withholding Taxes

There are specific withholding tax
rates for payments made abroad
in favor of non-resident corpo-
rations and individuals. These
withholding taxes are applied to
inter-company charges:

a) 10% on payments or credits
on account of interest, dividends,
profit sharing, earnings and other
benefits paid or accredited by
companies or establishments do-
miciled in the country; payments
or credits on account of allow-
ances, commissions, bonuses and

other benefits subject to the tax.

Dividends are exempt from the
10% withholding tax when the
local taxpayer paying the dividend
has duly paid for their own In-
come Tax liability.

Interests is exempt when the
lender is a foreign “first order”
bank or financial institution; the
local debtor has entered the loan
principal into the local banking
system and invested it in activities
generating taxable revenues.

b) 5% on freights related to FOB

imports and CIF and FOB exports,
and on passenger fares from a
Guatemalan source earned by
transportation companies domi-
ciled abroad.

Q) 3.1% on payment of rights re-
lated to the media and entertain-
ment industry.

d) 3.1% on insurance, reinsur-
ance and rebounding premiums
obtained by companies domiciled
abroad.

e) 31% on payments or credits

on account of fees, royalties and
other retributions for the use of
patents and trademarks, as well as
for scientific, economic, technical
and financial consulting.

) 31% on payments or credits on
account of any other Guatemalan
source income.

The withholding tax indicated
above must be paid to the Tax
Office within the first 15 business
days of the month following that
in which said withholdings were
made.

When the Guatemalan payer takes
charge of the withholding tax,
gross-up calculation is mandatory.



Income Tax on indi-
vidual persons who are
employees

For individual persons
who obtain income for
the rendering of person-
nel services as employees,
net income is constituted
by salaries and wages,
commissions and enter-
tainment expenses when
they must not be proven,
bonuses, including that
created by Decree Number
78-89 of the Congress of
the Republic, and other
similar remunerations.

The taxable income of all

4. Taxation System

individual persons domi-
ciled in Guatemala will be
equal to their net income
minus the following de-
ductions:

a) The sole sum of thirty
six thousand quetzales (Q.
36,000.00) for personal
deductions, without need
for any verification.

b) The dues paid to profes-
sional associations, premi-
ums for bonds, the fees for
payment of contributions
to the Guatemalan Social
Security Institute and to
the Military Social Security
Institute, for retirements,

pensions and mutual ben-
efit funds; the premiums,
contributions, fees or dues
established in social wel-
fare plans, pensions and
retirement of employees,
individual pension/retire-
ment plans; the premiums
for unendowed life insur-
ance, personal casualty
insurance and medical
hospital expenses contract-
ed with companies au-
thorized to operate in the
country and with foreign
companies duly registered
in the Superintendency of
Banks, in accordance with
the applicable legislation.

¢) The amount of child
support set by the family
court and for the time said
support is in effect.

d) The donations that can
be irrefutably verified,
granted in favor of the
Government, the munici-
palities and its companies;
to non-profit associations
and foundations of as-
sistance, social service,

to churches, entities and
associations of a religious
nature, and political par-
ties; all duly authorized.
The maximum deduction
allowed for this item in
each period of definitive
annual settlement cannot
exceed five percent (5%)
of the net income, nor a
maximum amount of five
hundred thousand quetza-
les (Q 500,000.00) annually.

e) The medical expenses paid in Guatemala by the taxpayer,

as well as those paid in favor of his/her spouse or partner or

in favor of his/her children who are minors or handicapped,
with medical expenses. Medicine is not included as an expense
deduction.

f) Exempt income (Annual Bonus, Christmas Bonus, severance
payments)

Once the taxable income is obtained, the tax should be calcu-
lated according with the following progressive scale of rates:

From more than to Fixed amount Plus On the taxable income exceeding
1. Q. 0.00 ]Q. 65,000.00 |Q. 0.00 |15% Q. 0.00
2.Q. 65,000.00 Q. 180,000.00 |Q. 9,750.00 ]20% Q. 65,000.00
3.Q. 180,000.00 |Q.295,000.00 |Q. 32,750.00 |25% Q. 180,000.00
4. Q. 295,000.00 And above Q. 61,500.00 |31% Q. 295,000.00

The tax payable is determined by adding to the fixed amount,
the amount resulting from applying the corresponding percent-
age to the exceeding taxable income for each interval, accord-
ing to the scale above.

For said taxpayers, the period of definitive settlement of the tax
is annual, starting on January first and ending on December
thirty-first of each year. In the case of periods of activity that
are less than one year, the taxable income will be projected to
one year and the corresponding rate according to the scale
above will be applied, in order to determine the annual tax.
This tax will be divided proportionally among the duration of
time of the period that is less than one year and the result will
constitute the tax payable, which will not be greater than thirty
one per cent (31%) of the taxable income.

17



4. Taxation System

VAT withholding agents, no withholding taxes will apply.
If the customer is qualified as VAT withholding agent, the following rates could apply:

0) In-kind contributions. These
will not be exempt when the

18

property to be contributed is
totally or partially part of a
property previously contrib-
uted to a corporation that is

engaged in real estate devel-

opment, : ified und back

d) Mergers xporters non qualified under Decree 29-89 (Drawbac

e) The Tssue and transfer of and Maquila Activity Law) in the acquisition of agricultural 65%

securities, credit instruments products

and any type of stock. Exporters non qualified under Decree 29-89 (Drawback

f) The transfer of goods under and Magquila Activity Law) in the acquisition of another 15%

trust and the return of goods products and services

placed in trust to the trustor. Exporters qualified under Decree 29-89 (Drawback and

The VAT standard rate is 12%. Sl\g?\;:i{gélg Activity Law) in the acquisition of products and 65%

Special tax rates are available . — -

exclusively on the sale of used Public Sector entities 25%

cars. Credit or debit card operators in the acquisition of fuel 1.5%
Value Added Tax , , , —

The tax is added to the prod- Credit or debit card operators in the acquisition of pro- 15%
VAT General Rules uct or service's price, multiply- ducts and services

. ing this amount by 1.12. The Special Taxpayers 15%

In Guatemala VAT is generally  resulting amount will be the Other withholding agents qualified by Tax Office 15%

chargeable on:

a) Sale of goods in Guatemala.

b) Rendering of services in
Guatemala.

¢) The import of goods and
certain services into Guate-
mala.

d) Leases

e) Transfer of real estate

f) Insurance and bonding

There are various transactions
that are exempt from the VAT,
including:

a) Exports of goods and ser-
vices

b) Services provided by banks
and financial institutions

price to the public and what
the buyer will pay.

With respect to the Tax Credit
Refund for exporters, the law
establishes a procedure for
them to request from the Tax
Office a refund of the VAT
paid on their inputs.

VAT Withholding Regime

Decree 20-2006 established a
VAT withholding regime by vir-
tue of which some companies
in Guatemala would be regis-
tered as withholding agents.

If the customers are Guate-
malan entities not qualified as
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Solidarity Tax
Liable Persons

Individual persons or legal
entities, trust funds, share-
holding contracts, irreqular
corporations, de facto cor-
porations, in the behalf of a
trust, temporary or permanent
branches, agencies or estab-
lishments of foreigners which
operate in the country, joint
tenancies, jointly owned prop-
erties, indivisible inheritances
and other forms of corporate
organization that have their
own equity, that perform com-
mercial or agricultural activities
in the national territory and
obtain a gross margin of over
four percent (4%) of their
gross income.

Exemptions
The most important excep-
tions are:

a) The institutions of the State,
their decentralized or autono-
mous entities, and the munici-
palities and their enterprises,
with the exception of the legal
entities formed with mixed
capital.

b) The universities and the
private and public educational
centers, legally authorized to
operate in the country.

¢) The persons subject to this
tax who are commencing busi-
ness activities, during the first
four quarters of operation.

d) The commercial and agri-
cultural activities conducted
by individual persons or legal
entities that per a specific law
or due to operating within the
special regimens established
by the Law of Promotion and
Development of Export and
Drawback Activities, Decree
29-89 and the Law of Free
Trade Zones, Decree 65-89,
both of the Congress of the
Republic, and its reforms are
exempt from the payment of
Income Tax, during the term
of the exemption that they
enjoy.

e) The individual persons or
legal entities and the other
entities that are subject to the
Solidarity Tax who pay Income
Tax with a fixed rate on their

taxable income in accordance with
that set forth in article 44 of the
Income Tax Law Decree Number
of the Congress of the Republic
and its reforms

f) The taxpayers who as of the
date on which the Solidarity Tax
established in this Law goes into
effect incur in operational losses
during two consecutive years. This
exemption is solely applicable for
the four tax periods following the
second year in which the cited
losses occurred.

Taxable Base, rate and payment
of the tax

The tax base for this tax is com-
prised of whichever is greater
between:

a) One fourth of the amount of
net assets; or,

b) One fourth of the gross in-
come.

In the case of taxpayers whose
net assets are greater than four
(4) times their gross income, they
will apply the tax base established
in letter b) of the previous para-

graph.

The tax period is quarterly and
shall be calculated by calendar
quarters.

The tax rate for this tax is one
percent (1%).

In cases of periods less than one
quarter, the tax is determined in
proportion to the number of days

of the quarter that have transpired.
The tax must be paid within the
month immediately following the
end of each calendar quarter, us-
ing the means that the Tax Admin-
istration has made available to the
taxpayers for this purpose.

Solidarity Tax as creditable to
Income Tax or vice versa

The Solidarity Tax and the Income
Tax may be accredited towards
each other. The taxpayers may
opt for one of the following forms
of accreditation:

a) The amount of the Solidarity
Tax paid during the four quarters
of the calendar year, in accor-
dance with the terms established
in article 10 of this Law, may be
accredited towards the payment
of the Income Tax until its exhaus-
tion during the three immediately
following calendar years, for that
which must be paid monthly or
quarterly, as well as for that de-
termined in the definitive annual
settlement, as applicable.

b) The quarterly Income Tax pay-
ments may be accredited towards
the payment of the Solidarity Tax
within the same calendar year.
The taxpayers who adopt this
form of accreditation may only
change it with the authorization
of the Tax Administration.

¢) The remainder of the Solidarity
Tax that is not accredited in accor-
dance with that stipulated here in
shall be considered as a deductible
expense for Income Tax purposes,

for the period of definitive an-
nual settlement in which the three
years referred to in letter a) of this
section conclude.

Subsidiaries and branches with
parent companies claiming For-
eign Tax Credits in their home
jurisdictions should determine
whether the option of having Soli-
darity Tax or Income Tax as their
primary tax in Guatemala has a
negative impact on their ability to
claim foreign tax credits.
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4. Taxation System

Tax on Financial Products

Taxable Event

The tax is generated when a payment
or credit is made for interest to resident
individuals or entities other than those
belonging to the local requlated banking
and financial sector.

Rate

10% on gross interest paid to individual
and legal entities domiciled in the coun-
try, except banks and other entities super-
vised by the Superintendency of Banks.

Avoidance of Double Taxation on In-
terest Income

Once the Tax on Financial Products has
been paid, the taxpayer is to report their
interest income as exempt from Income
Tax.

Calculation

The tax basis is determined subtracting

the VAT from the amount of the invoice
and on this amount calculating 10% of
the Tax on Financial Products.

Filing Deadline
First 10 business days following the mon-
th of the withholding.

Real Estate Tax

Taxable Event
Owning real estate within the territory of
the Republic.

Rates

Rates are applied on the registered value
of real estate in Quetzales (USS 1.00 =
Q7.80 approx), as follows:

From 0 to Q. 2,000 exempted
From Q 2,001 to Q. 20,000 2 per
thousand annually

22

From Q 20,001 to Q. 70,000 6 per
thousand annually, and

From Q 70,000 and up 9 per thousand
annually

This tax is paid on a quarterly basis.

Stamp Tax

Documents issued, subscribed or granted
which contain acts or contracts that are
subject to the Stamp Tax, including do-
cuments issued abroad intended to have
legal effect in the country.

This is a documentary tax, that is to say, it
burdens the value of contracts and other
documents at a rate of 3%. However, in
the case of dividend payments, the 3%
Stamp Tax is applicable regardless of whe-
ther documentation is generated or not.

The Stamp Tax does not affect contracts
or documents related to transactions
liable to VAT, as double taxation is prohi-
bited.

Furthermore, the 3% Stamp Tax applies to
dividend payments and documents issued
abroad and used locally as documentary
evidence for transactions not subject to
VAT.

However, using dividend coupons adhe-
red to share title certificates in the case
of stock corporations and “commercial
invoices” for imported services would
seem to make a case for an exemption
from stamp duty.

Some documents are subject to specific
amounts of Stamp Tax as listed in the
corresponding law.

The tax is determined applying the rate
to the value of the acts and contracts
subject to the tax. The value is reflected
on the document, which cannot be lower

than the one registered in the public records, registrations, pro-
perty registries or in the official listings.

Tax Incentive Laws
The more important tax incentive laws are the following:

Law for the Promotion and Development of Export and
Drawback activities:

Companies intending to manufacture products to be exported
can be qualified under the Law for the Promotion and Develo-
pment of Export and Drawback Activities which grants a 1 to
2-year waiver of VAT and import taxes on raw materials, 10-year
income tax exemption and other tax benefits.

Recently, this law has provided access to call centers and shared
service entities to qualify for the tax benefits of this law. Special
considerations should be made on a case by case basis before
applying for any qualification.

Perhaps the most important advantage of this law, is that it is
not necessary to be in a specific location to obtain the benefits,
so companies can operate and enjoy the benefits fromwherever
they are located.

Trade Zone Laws

Trade and manufacturing companies can also opt to be located
at those already-established Free Trade Zones or to set up their
own Free Trade Zone if applicable. The tax benefits are similar
to that described in the previous section. In addition, recently
the Guatemalan Congress authorized that companies can be
authorized as Free Trade Zone agencies in their own locations
with the same tax benefits as if they are located in a Free Trade
Zone area.

Incentive Law for the development of renewable energy
projects

This law provides the following tax benefits for the individuals
or companies developing renewable energy projects:

1. Exemption from Custom Duties and VAT on the import of
machinery and equipment to be used on the project. In this
case the exemption should be authorized by Tax Office.

2. 10-year Income Tax exemption as of the starting date of the
commercial operations.
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Absence of Anti Thin Capitalization
Rules

In Guatemala, there are no debt/equity
requirements when establishing a local
subsidiary or branch. The minimum of
paid in capital is Q. 5,000 (USS 638).

However, there is a provision in the
corporate law that establishes that if
accumulated losses reach an amount
exceeding the 60% of the paid-in capi-
tal, the corporation should be dissolved
unless shareholders re-invert capital lost in
the operations. No Net Operation Losses
carry-forward is allowed.

Equity

There are no restrictions to finance local
subsidiary through equity.

Since Guatemala has no variable capital
rules, and considering that reducing the
paid-in capital may imply a complex pro-
cess, shareholders can opt to put money
into the equity section of local corpora-
tion Balance Sheet by using the concept
of “advances to future capital increases”.
Even though Guatemalan GAAP requires
that these investments be intended to
become actual paid-in capital, they can
be reverted without the complex proce-
dures, applicable to capital reductions.

Dividends are subject to 3% Stamp Tax
with the shareholders being the person
liable for the tax. In the case of subsidia-
ries an exemption is available if the share
titles have dividend coupons attached to
them (this interpretation, however, is not
risk-free).

Debt

There is no limitation on finance a cor-
poration through debt, other than those
indicated above.

Financing from abroad can be subject

to 3% Stamp Tax on the amount of the
principal of the loan being supported in
loan contracts or financing agreement.

In order to avoid this tax by obtaining an
exemption, it is crucial that goods acqui-
red with the loan proceeds or the loan
proceeds themselves be imported/entered
into the country.

Local financing is exempt from 3% Stamp
Tax.

In case of non-interest accruing loans, do-
cumentary evidence must exist for avoid-
ing presumed interest income exposure.

For interest accruing loans, the following
must be taken into account:

With respect to interest, the Income Tax
law establishes that interest payments are
deductible in the following cases:

1. Interest on credits and financial ex-

penses directly related to such credits

obtained in legally authorized banking,
financial and other institutions subject
to the oversight and supervision of the
Superintendency of Banks.

2. Interest and financial expenses directly
related to public offerings of securities
registered in the Registry of the Stock and
Commodities Market.

3. Interest on credits and financial ex-
penses directly related to such credits ob-

tained in legally constituted Credit Unions.
4. Interest on credits and financial ex-
penses directly related to such credits
obtained from banking and financial
institutions domiciled abroad.

5. Interest which banking institutions
authorized to operate in the country and
subject to the oversight and supervision
of the Superintendency of Banks and
legally constituted Credit Unions pay to
their account holders and investors.

6. Interest paid to investors in securities
registered in the Stock and Commodities
Market.

In addition, the following withholding
requirements must be complied with:

+ Local payments are subject to 10%
withholdings for the Tax on Financial
Products (interest tax) when the payee
is not a bank or financial institution,
and

 The interest payments to foreign
entities are subject to an income tax
withholding of 10%, except interest
on loans when all of the following
requirements are complied with: a)
the lender is a “first order” banking or
financial institution domiciled abroad,
b) the loan’s principal is invested in
generating taxable income and ¢) the
foreign exchange corresponding to
the loan’s principal is negotiated with
(entered into) the national banking
system.

Transfer Pricing Rules

There are no specific laws or rules on
Transfer Pricing.
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5. Labor System and
Fringe Benefits

Work Shifts and Ordinary and Extraordinary Salary

The following table summarizes the work shifts as per the Labor Code and their impli-
cation in respect to the payment of ordinary or extraordinary salary.

Timeframe

Between 6am to 6pm

Overlapping day and

Between 6pm of one day

ordinary wages

tion

night to 6am of the next day
Working hours a day to
be compensated as ordi- 8 7 6
nary wages
Working hours a week 44 which are equivalent
to be compensated as to 48 for salary calcula- 42 36

Hours to be compen-
sated as extraordinary
wages (extraordinary wa-
ges is equal to 150% of
hourly ordinary wages)

From the 9th hour on

From the 8th hour on

From the 7th hour on

Maximum of hours to be
worked per day including
ordinary and extraordi-
nary work shifts

12

12

12

“7th Day"” Salary

According to Guatemala Constitution, Employer is obligated to grant 1-day off for
each ordinary week worked.

Incentive Bonus

In addition to the ordinary and extraordinary salaries, employers are obligated to pay

an Incentive Bonus. This bonus has the particularity that is not subject to Social Secu-
rity taxes and does not accumulate as basis for the calculation of the Christmas bonus,
annual bonus or severance. The law establishes a minimum amount of Q250 monthly

(USS 31)
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Fringe Benefits

Ordinary wages 100% Yes Yes
Extraordinary wages Yes Yes
Social Security tax 12.67% a/

Incentive bonus No No

Christmas bonus An average of ordinary wages
to be computed from Decem-
ber to November and payable
50% in December and 50% in
January. Most employers pay

100% in December.

An average of ordinary wages
to be computed from July to 8.33% Yes Yes
June and payable on July.

15 business days per year
worked. (conservative calcula-
tion of an accrual is 21 days /
365 days considering that the
15 vacation days will result in 3
calendar weeks of vacation)

Average of last 6 months
ordinary and extraordinary
monthly wages per year
worked.

Total 143.41%

a/ Actual Social Security liability falls on both ordinary and extraordinary salaries.

8.33% Yes Yes

Annual bonus

Vacations

5.75% No No

Severance
8.33% b/ No No

b/ This is just a representative number since the actual calculation for severance is based on ordinary as well as extraor-
dinary wages. In addition, the amount of severance includes a proportion for the Annual Bonus, Christmas Bonus and
Economical Advantages. Normally, the amount of severance would be 146% of the ordinary and extraordinary wages
(average of ordinary and extraordinary monthly wages 100%, 8.33% for Christmas Bonus, 8.33% for Annual Bonus
plus 30% of Economical Advantages).

Economical Advantages

Economical advantages consist of all the economical benefits granted by the employer, which said employer
has no legal obligation to give. According to Guatemalan Labor law, these advantages constitute 30% of the
monthly ordinary wages. However, this percentage may be modified between the employer and the employ-
ee in the labor contract, by either raising, lowering or eliminating them completely (subject to interpretation).
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6. Commercial International

Treaties
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INTERNATIONAL BUSINESS INSTRUMENTS

CURRENT STATUS
FEBRUARY, 2009

FTA CA3 - MEXICO Decree 86-2000 01-04-2001 March 12,13 Went into effect on March 15, 2001
Dated 11-29-2000 and 14, 2001
FTA CA - DOMINICAN REPU- | Decree 26-2000 19-05-2000 | October 15, Went into effect on October 15, 2001
BLIC Dated 05-18-2000 2001
PARTICAL SCOPE AGREE- Decree 28-2000 07-10-2000 | May 7, 2001 Went into effect on May 18, 2001
MENT GUATEMALA - CUBA Dated 01-31-2000
FTA GUATEMALA- Decree 5-2006 Went into effect on July 01, 2006
CHINA(TAIWAN) Dated 03-06-2006
FTA CA - CHILE Decree 37-98 It has not It has not been | Pending to negotiate the lists of tax deductions, the

Dated 04-16-1998 been ratified | published exclusions and the rules of origin. It was suspended

because Chile has not wanted to negotiate access to
Sugar.

AGREEMENT OF FREE TRADE |06-20-1974 Decree 11-75 | 06-04-1975 Went into effect on March 13, 1975

AND PREFERENTIAL EXCHAN- Dated 03-13-

GE GUATEMALA-PANAMA 1975

TREATY ON CENTRAL AME- | Decree No. 1435 04-20-1961 | 05-06-1961 Went into effect on June 15, 1961

RICAN ECONOMIC INTEGRA- | Datec 04-13-61

TION

FTA CA - PANAMA In negotiation process

AREA OF FREE TRADE OF THE In negotiation process

AMERICAS ALCA

FTA CA4 - CANADA In negotiation process

PARTIAL SCOPE AGREEMENT | Pending approval to beco- | 02-08-2002 | Has not been It is in renegotiation process by the sectors of Guate-

AMERICA

GUATEMALA - COLOMBIA me a bill of Law and to be published mala. (It was signed on August 2)
passed as a law.
FTA CA - UNITED STATES OF | Decree No. 11-2006 12-22-2005 Went into effect on July 01, 2006

AAUE-CA EUROPEAN UNION
ASSOCIATION AGREEMENT-
CENTRAL AMERICA

The IV Negotiation Round
just started in February
2009

In negotiation process
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