File No. Cl 05-01-43350

THE QUEEN’S BENCH
Winnipeg Centre

BETWEEN:

THE MANITOBA SECURITIES COMMISSION,

Applicant,

—and -

CROCUS INVESTMENT FUND,

Respondent.

RECEIVER'S REPORT NO. 11
DATED: May 6, 2009

DELOITTE & TOUCHE INC.
Receiver and Manager of
CROCUS INVESTMENT FUND
2300 - 360 Main Street
Winnipeg, Manitoba
R3C 3Z3

Telephone: (204) 942-0051



File No. Cl 05-01-43350
THE QUEEN’S BENCH
Winnipeg Centre

BETWEEN:
THE MANITOBA SECURITIES COMMISSION,

Applicant,
—and —
CROCUS INVESTMENT FUND,
Respondent.
RECEIVER'S REPORT NO. 11
Background
1. In early 2006, the Receiver made a motion to this Honourable Court seeking the

advice and direction of the Court as to whether it might consider making a distribution to
the shareholders of Crocus in the face of a proposed class action filed on behalf of
Bernard W. Bellan et al in Queen’s Bench Suit No. Cl 05-01-42765. Upon the hearing
of the motion, the notion of a distribution at that time was opposed by a number of
parties including the former officers and directors of Crocus, Wellington West Capital
Corporation, and Manitoba Federation of Labour. At that time, the Court concluded that
an interim distribution was premature. Attached hereto and marked as Schedule “A” is
a copy of the Judgment of the Court in regards to the said motion.

2. Following the Court's decision, the Receiver therefore commenced its own
investigation into matters affecting Crocus and also participated in extensive
negotiations aimed at finding a resolution to the two class action proceedings which had
been brought. In June, 2008, an agreement to settle the class action proceedings
involving the class action Plaintiffs and the Government of Manitoba and Nesbitt Burns



Inc. (“Nesbitt") were approved. The parties to the class action proceedings involving the
former officers and directors, Wellington ~ West  Capital Inc., and
PricewaterhouseCoopers LLP continued to try to reach a compromise. Although
tentative settlements were suggested to the Court in June, 2008 respecting the former
officers and directors and PricewaterhouseCoopers LLP, those settlements were not
approved over the objection of Wellington West Capital Inc. In January, 2009, the
Receiver made application to request theReceivership Court to grant a bar order which
the Receiver sought to assist in, amongst other things, arriving at a settlement with
former officers and directors. The request of the Receiver for a bar order that included
claims against officers and directors was not granted by the Court. Following the
appearance of counsel in the Receivership Court in January 2009, the parties embarked
upon further negotiations which resulted in a settlement with all remaining parties to the
class actions, which settlement was approved by the Honourable Mr. Justice Hanssen
on April 22, 2009. Although those class actions have been approved, the settlements
as of this date have yet to be confirmed pending the expiration of opt-out provisions and

~ the payment of the settlement funds.

3. Attached hereto and marked as Schedules “B”, “C”, “D”, “E”, “F” and “G" are true
copies of the Orders approving the various class action settlements. The Settlements
with the Government of Manitoba, the Manitoba Securities Commission, and Nesbitt are
now completed, whereas the remaining settlements at this time are still in the “Opt out”

stages.

4, Given the progress which has been made in the resolution of the class actions,
the Receiver wishes to proceed to court to attempt to arrange an interim distribution to
the Class A Shareholders of Crocus Investment Fund. Before making an interim
distribution, the Receiver wishes to ensure that there are no other claims that might
create an impediment to an interim distribution to shareholders and wishes to secure a
claims procedure respecting creditors of Crocus, if any, prior to permitting such
distribution to take place. The claims procedure is outlined in the proposed form of
order which is attached as a schedule to the Notice of Motion filed herein.



5. Concurrent with the publication of the Notice to Creditors, the Receiver intends to
advise the solicitors for PricewaterhouseCoopers LLP, Wellington West Capital Inc.,
and the directors and officers named in the class action that they need not file any claim

at this time.

6. The Receiver also wishes to receive direction of this Honourable Court as to the
method of service which it needs to make, if any, of its intended motion to obtain

authority to make an interim distribution to Class A Shareholders.

7. Attached hereto and marked as Sch‘edule H and | are copies of the restated
Articles of Incorporation of Crocus Investment Fund dated October 25, 2001, as
amended on January 3, 2003. There had been another class of shares authorized
between the restated articles and the amending articles which contemplated the
issuance of Series 3 Class | Special Shares (the “solidarity shares”)but there are
currently no issued shares of the Series 3 Class | shares. Attached hereto as Schedule

“J" is a copy of the Crocus Investment Fund Act as it stands today.

8. The current issued capitalization of Crocus Investment Fund is:
(@ 200,000 shares of Class G Shares held by Government of Manitoba;
(b) 20 shares of Class L Shares held by Manitoba Federation of Labour:

(c) 20,000 shares of Series 2 Class | Shares held by Manitoba Government

Employees Union;

(d) 40,651.6297 shares of Series 2 Class | shares held by Workers

Compensation Board of Manitoba;

(e) 8,474.58 shares of Series 2 Class | shares held by Manitoba Blue Cross;
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1)) 14,220,000 of Class A shares (common shares) held by 33,662

shareholders.

9. During its administration, the Receiver has sent confirmatory notices to Class A
Shareholders of the shareholdings recorded in the company records. The Receiver
believes that the records of the company are reliable in regards to the names of Class A

Shareholders and the number of shares held by them.

10.  The Receiver proposes to make an interim rateable distribution to Class A and
Class | Shareholders, as is contemplated by both the Articles of Incorporation and the
Crocus InVestment Fund Act. The Receiver also proposes to distribute the sum of $200
to Manitoba Federation of Labour in full payment of their Class L shares. The Receiver
does not believe that any monies are owing to the Government of Manitoba on account

of their Class G shares.

11.  There are 33,662 Class A Shareholders in Crocus Investment Fund. Service of a
distribution motion on each shareholder is therefore impractical.

12.  The Receiver recommends that the parties who are entitled to service of a

motion regarding an interim distribution are as follows:
(@)  Manitoba Securities Commission:
(b)  Manitoba Federation of Labour;
(¢)  The Government of Manitoba;
(d)  Workers Compensation Board;

(e)  United Health Services Corporation, carrying on business as Manitoba

Blue Cross;



4] Manitoba Government Employees Union;

()  Any creditor who has filed a claim in advance of the Claims Bar Date and
the claim is unresolved at the date of the interim distribution motion.

13.  The Receiver recommends that Class A Shareholders be given notice of its
intention to make a rateable interim distribution as set out above by letter sent by
ordinary mail. It is proposed that the shareholders be advised that any objections to
such distribution must be filed with the Receiver at least 10 days before the hearing
date and that failure to provide such notice may disentitle any such person from

objecting at the hearing.

14.  This report is made in support of a notice of motion filed concurrently herewith

requesting the following orders:
(@  An order setting forth a creditor claims bar process:
(b)  An order providing directions on the matter of service of the Receiver's

intended distribution motion.

RESPECTFULLY SUBMITTED BY:

Deloitte & Touche Inc. in its capacity as
Court-Appointed Receiver and Manager

Per: A.R. Holmes
Senior Vice-President
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for BMO Nesbitt Burns Inc.
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for Wellington West
Capital Inc.
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Judgment delivered:
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vvvvvvvvvvvvvvvvvvvvvv

McCAWLEY, J. (ORALLY)

[1] Deloitte & Touche Inc., as Receiver and Manager of Crocus Investment
Fund, brings a motion seeking the advice and direction of the court with respect
to Receiver's Report #6. Specifically, the court is being asked whether the
Receiver may consider making a distribution to the shareholders of Crocus in the
face of a proposed class action filed on behalf of Bernard W. Bellan et al in
Queen'’s Bench Suit No. CI 05-01-42765 (the “Bellan action”).

[2]  Since the Receiver's plan for the gradual sale of the assets of Crocus over

a reasonable period of time was approved in October 2005, events have

,,,,,,



Page: 3

continued to unfold apace. This is evident from the first quarterly report of the
Receiver for the period ending December 31, 2005 outlining its activities since its
appointment in June of that year.

[3] Additionally, evidence filed in the within motion discloses a continuing

interest in Crocus by GrowthWorks Canadian Fund Ltd. (a Vancouver based

venture capital fund which earlier had made a proposal to purchase the assets of
Crocus) and efforts on the part of certain Crocus shareholders to hold a
shareholders’ meeting to consider any GrowthWorks proposal. The court was
advised that discussions involving the Receiver, GrowthWorks and some of the
Crocus investee companies had taken place as recently as the previous evening.
[4] A further development is that, as a result of a court order, new counsel
have been retained in the Bellan action. It is their intention to seek an
amendment to the statement of claim expanding the proposed class to include all
Crocus shareholders, not only those who purchased their shares on or after
October 1, 2000. No defences have bee}n filed and the action is yet to be
certified.
[5]  To set the context against which these events have occurred, it is useful
to refer to the Receiver’s first quarterly report which, among other things, notes
the following:

® as at June 28, 2005 there were 46 individual investee companies

within the Crocus portfolio with a gross carrying value of $64.1M:;
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® Crocus investments are comprised of both debt and equity with the
majority being minority equity positions;

e as at December 31, 2005 there remain 39 investee companies with a
gross carrying value of approximately $61.5M; :

* since its appointment, in addition to receiving approximately $2.4M for

investment with a book value of $2.5M, the Receiver has eliminated
exposure on approximately $1.7M in guarantees;

e the net assets as of December 31, 2005 have a book value of
approximately $85M consisting of the aforementioned $64.1M plus
approximately $20M in unencumbered short-term investments.

[6] Of particular interest with respect to this motion are the known contingent
liabilities as at December 31, 2005 listed in the report. They include:

e the proposed class action filed July 21, 2005 claiming $150M in
damages for oppression and negligence and $50M for punitive and
exemplary damages;

e indemnifications claimed by the former officers and directors of Crocus
with respect to proceedings before the Manitoba Securities
Commission and an investigation of the Office of the Auditor General
of Manitoba, and the defendants in the proposed class action which

also include the lead brokers of Crocus;
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e guarantees by Crocus of advances Ato investee companies from other
lenders which exposure has been reduced from $4.0M to $1.6M as at

December 31, 2005;

® severance claims and potential pension plan contributions with respect
to two former employees of Crocus who were not paid prior to the @

receivership;

e a claim by a former employee of Crocus for $30M filed in the U.S.
which the Receiver believes to be frivolous and which will be
vigorously defended;

e a potential claim by the Government of Canada - Western Economic
Diversification with respect to a $2M contribution made to Crocus
between 1994 and 1996, a portion of which was repayable on an
annual basis by Crocus depending on profitability levels;

e an estimated liability for trailer fees of approximately $1.5M which is
based on a share price of $6.00 but which amount will ultimately be
based on the amount of repayment to shareholders;

e two indemnities provided by Crocus of which the trustee became
aware after its appointment.

[7] 1Itis important to note the following statement by the Receiver in relation

to the list of contingent liabilities:

... The Receiver however cannot provide any assurance that all contingent
liabilities of the Fund have been identified. (p. 11)
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[8] At p. 15 of the report, addressing the issue of share value, the Receiver

also had this to say:

The ultimate realizable value of the shares will be dependent on future
events which will determine the realizable value of the portfolio. As well,
the amounts that Crocus will have to pay in order to settle known and
contingent liabilities, including payment on various indemnities, may have
a_material effect on the unit value which is ultimately available for
distribution to Crocus unit holders. The Receiver continues to believe
that these amounts may be significant in light of the current
investigations and the Class Action lawsuit against the Fund and other
parties that are claiming Crocus’ indemnification.... (emphasis added)

[9]  The Receiver now says that, in the normal course of its operations, it does
not need to retain all the short-term investments in its possession during the
wind down period. In its opinion it could distribute $14.2M as an interim
distribution to shareholders and still have sufficient funds to finance the ongoing
operations of Crocus including paying its current creditors. The sticking point is
the proposed class action which the Receiver identifies as an impediment to any
distribution given its current inability to assess the outcome or place a value
upon the class action. As the Receiver observed:

... It may be that at some point, the effect of the Class Action will be a
judgment in an amount so significant that it renders the company
insolvent. However, at the present time, it is the Receiver’s opinion that
that is not the case, and indeed may never be the case. (p. 3, para. 7)

[10] Accordingly, the Receiver comes tb court for advice and direction and asks
for authorization to consider an interim distribution of $14.2M. One of the
grounds initially advanced in support of such authorization was that, if the
proposed class action were ultimately successful, those shareholders who were

not part of the class would be prejudiced. Obviously this justiﬁcation disappears
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if the proposed class action is expanded to include all shareholders. When
counsel for the Receiver was asked about this, he suggested that the interim
distribution could be treated as an “advance” or “set off” against any future
finding of liability and noted this would be consistent with the goal of maximizing
the realization available to the shareholders.

[11] Counsel for the Bellan action, in supporting the notion of an interim
distribution, described the situation if the class were expanded as a “perfect
match” which should alleviate any concern the court might have. Since any
defendants claiming indemnification would not be entitled to it until they have
been found liable to the shareholders, whatever was paid to the shareholders by
way of an interim distribution could be set off against the defendants’ liability to
them. In any event, it was his opinion that the claims for indemnification were
unlikely to succeed. This position was supported by counsel for the Crocus
Investment Association.

[12] Not surprisingly, counsel for the former officers and directors of Crocus,
its agents and lead broker were opposed to any consideration of an interim
distribution at this time. Their position that such consideration was premature
was also shared by counsel for the Manitoba Federation of Labour.

[13] As has been observed by many, this is not a “typical” receivership and the
issues are varied and complex. Although Crocus is not currently insolvent, the

known contingent liabilities far exceed the assets. Whether they, and particularly
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the proposed class action, will ultimately result in payments and if so how much
is the multi-million dollar question.

[14] The fact that the present circumstances are out of the ordinary can
provide an opportunity for creative solutions. On the other hand, it is not an
excuse to throw caution to the wind. Whereas one has considerable sympathy
for the thousands of shareholders who invested in good faith in Crocus and who
are understandably concerned about the return on their investment, such
sentiments cannot obscure the court’s obligation to apply the law to the facts in
accordance with established legal and equitable principles.

[15] In my reasons for decision of October 27, 2005, I noted certain general
principles which bear repeating here. One is that creditors have priority over
shareholders. Another is that whereas the goal is to maximize the realization
available to shareholders, the general rule is that such realization does not occur
until after the liabilities of a company are determined and paid. One can
conceive of a situation where it might be appropriate to make a distribution after
all liabilities have been determined but not yet paid (for example, where
sufficient funds have been reserved for that purpose), but that is not the case
here.

[16] It should also be remembered that one of the justifications in support of
the Receiver's plan to gradually dispose of the assets of Crocus was the
corporation’s inability to raise and distribute funds in the face of the proposed

class action, particularly because the extent of and liabilities of Crocus could not

.....
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be’ascertained. There is nothing in the evidence before me to suggest they are
any better known.

[17] In my view, for the purpose of this motion, it is not necessary to consider
the relative priority of shareholders’ claims and creditors’ claims beyond what has
already been said. No one has argued that the shareholders should be
considered as anything other than shareholders for the purpose of a potential
interim distribution. Neither was it suggested that this was a dividend or indeed
anything other than a distribution of part of the Crocus assets. The difference is
that, as one counsel aptly observed, this is about a distribution of the Crocus
assets rather than a distribution of the remaining assets after liabilities have
been determined and paid. It is an important distinction.

[18] Noticeably absent is any legal authority to support any right or entitlement
of the shareholders to an interim distribution such as the Receiver wishes to
consider.

[19] Coﬁnsel for the Receiver argues that consideration of an interim
distribution to shareholders at this time would strike the necessary balance
between the shareholders of Crocus who are desirous of receiving a distribution
and those who have potential claims against the assets of Crocus. But the fact
remains that if such a distribution were permitted, the effect would be to prefer
the interests of the shareholders over those of the creditors at a fime when the

liabilities of Crocus are as yet unknown.
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[20]  Although it is recognized that the presence of a contingent claim does not
necessarily preclude a company from making a distribution, there is an obligation
to assess the strength of the claim. As noted in the brief of the Receiver:

Ordinarily the directors of a corporation would evaluate a
contingent claim, and consider whether they have a reasonable belief
that the company has sufficient assets to cover its probable liabilities.
That responsibility now rests with the Receiver. (p. 6, para. 21)

[21] At the same tirhe, the Receiver has acknowledged that there is insufficient
evidence upon which to properly evaluate the proposed class action. As was
stated at pp. 4-5, para. 13 of the Receiver’s brief:

... Itis difficult if not impossible for the Receiver to assess the likelihood
of any recovery to the plaintiffs or the potential value of the claim. Such
an assessment would require some consideration as to the facts relied
upon by the Plaintiffs and by the Defendants, and could not realistically
be made at this stage of the proceedings....

[22] In so stating, the Receiver has effectively answered its own question.
Certainly the court is in no better position to conduct such an evaluation at this
time. Even ignoring the other contingent liabilities, I am satisfied that it is
premature for any consideration to be given to the possibility of an interim
distribution to the shareholders of Crocus in the face of the proposed class
action. The time, effort and associated costs do not warrant such an
undertaking. I do not, however, preclude the possibility from arising in the
future.

[23] T am mindful that I have not directly addressed all of the arguments
raised by counsel at the hearing of this motion. Although I have considered

them, I am satisfied that the uncertainties about what the future portends for
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Crocus in the face of the proposed class action overwhelmingly point to the

conclusion reached for the reasons stated.
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File No. C105-01- 42765
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Filc No. C105-01-42765

THE QUEEN’S BENCH
Winnipeg Centre

THE HONOURABLE )
) Tuesday, May 20, 2008
MR. JUSTICE HANSSEN , )
"BETWEEN:

BERNARD W. BELLAN,
Plaintiff

-and -

CHARLES E. CURTIS, PETER OLFERT, WALDRON (WALLY) FOX-DECENT, LEA
BATURIN, ALBERT R. BEAL, RON WAUGH, DIANE BERESFORD, SYLVIA FARLEY,
ROBERT HILLIARD, ROBERT ZIEGLER, JOHN CLARKSON, DAVID G. FRIESEN, HUGH
ELIASSON, SHERMAN KREINER, JAMES UMLAH, JANE HAWKINS, JANICE
LEDERMAN, PRICEWATERHOUSE COOPERS LLP, NESBITT BURNS INC.,
WELLINGTON WEST CAPITAL INC., CROCUS CAPITAL INC., THE MANITOBA
SECURITIES COMMISSION and THE CROCUS INVESTMENT FUND

Decfendants
Proceedings under The Class Proceedings Act, C.C.S.M. ¢. C130
File No. Cl 06-01-46955

THE QUEEN’S BENCH
Winnipeg Centre
BETWEEN:
BERNARD W. BELLAN, and ROBERT NELSON,
Plaintiffs,
-and -
THE GOVERNMENT OF MANITOBA,

Decfendant,

Proceedings under The Class Proceedings Act, C.C.SM. ¢. Cl130

ORDER

THIS MOTION, made by the Plaintiff, Bernard Bellan, for an order approving a
settlement with the Defendants, the Manitoba Securities Commission and the

Government of Manitoba (the “Scttling Defendants”), was heard this day at Winnipeg,.
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ON READING the affidavits of Mark Lyons and Bernard Bellan and on hearing

the submissions of counsel for the parties,

THIS COURT ORDERS AS FOLLOWS:

I. The Agreement, attached to this Order as Schedule A, is approved as fair and
reasonable and in the best interests of the Settlement Class. The Agreement is
incorporated into, and forms part of this Order, including the definitions contained

therein,

2, The Class Actions are certified as against the Settling Defendants for settlement

purposes only.

3. The Settlement Class is defined as the class of persons who own Class A
common shares in the Crocus Investment Fund including their legal representatives,
heirs, successors and assigns, and who have not opted out of the Agreement but excludes

each of the Defendants named or ever named in the Class Actions.

4, The common issue is defined as whether the Settling Defendants owed a duty to

the Settlement Class.

5. Bernard Bellan is appointed as the Representative Plaintiff for the Settlement
Class. His counsel, Klein Lyons, Booth Dennchy LLP and Prober Law Offices, are

appointed as counsel to the Settlement Class.

6. The Settling Parties and all Settlement Class members are ordered to comply with

the Agrcement,

7. The deadline for exclusion (“opting out”) from the Settlement Class is 30 days
following the mailing of the Notice of Certification and Settlement Approval (*Opt Out

Deadline™).
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8. Any Settlement Class Member who has not opted out from the Scttlement Class
in accordance with the procedures set out in this Agreement by the Opt Out Deadline

shall be bound by the terms of this Agreement.

9. The Receiver, Deloitte & Touche Inc., is appointed as the Administrator of the

settlement,

10.  The form of Notice of Certification and Settlement Approval is approved as
attached as Schedule B. Within 14 days after the Approval Date, the Administrator shall
mail by ordinary mail a copy of the Notice of Certification and Settlement Approval to
the last known address it has in its records for each holder of Crocus Investment Fund
. Class A shares. The Notice of Certification and Settlement Approval will also be posted
on the Klein Lyons web site, and on the Receiver’s web site. The Administrator will
further cause the Notice of Certification and Settlement Approval to be published in one

weekday cdition of the Winnipeg Free Press.

11. There shall be a bar to any and all claims for contribution, indemnification,
subrogation or other claims over against the Settling Defendants by any Non-Settling
Defendants, or by any other person, in respect of the subject matter of the Class Actions

or any other matter arising out of the operation of the Crocus Investment Fund.

12, The Non-Settling Defendants shall have discovery rights against the Settling
Defendants in the Class Actions as if the Non-Settling Defendants had issued third party
claims against each Settling Defendant, and the Plaintiff shall have the right to participate

as a party to such discoveries.

13.  With respect to the collective sevcral liability of the Non-Settling Defendants at
paragraphs 11.2.2 and 11.2.3 of the Agreement, the Non-Settling Defendants shall not be
made to pay a greater amount to the Settlement Class, as a result of this settlement, than

would have occurred in the absence of a settlement.
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14. It is declared that, in the event of termination of the Agreement pursuant to

Section 13 of the Agreement, this Order is null and void and of no force and effect. -

15.  The Court shall retain continuing jurisdiction over the Agreement to ensure that
all payments are properly made, and over the interpretation and enforcement of the

Agreement’s terms, conditions and obligations.

ARSI
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Defendaint

Proceedings under The Class Proceedings 4ct, C.C.SM. c. C130

SETTLEMENT AGREEMENT



WHEREAS:

A, Bernard W. Bellan (the “Plaintiff), in his own capacity and in his capacity as
representative plaintiff for the Settlement Class, and the Government of Manitoba and the
Manitoba Securities Commission (thc “Scttling Defendants™), (collectively, the “Settling
Parties™), hercby cnter into this Agreement providing for settlement of the claims described
below, pursuant to the terms and conditions sct forth below, subject to the approval of the Court.

B. Class Actions have been filed by the Plaintff against the Settling Defendants pursuant (o
the Class Proceedings Act, C.C.8.M. ¢. C130 in the Manitoba Court of Queen’s Bench.

C.  Robert Nelson has, on the advice of his physician, requested that his name be removed as
a plaintiff in action Cl 06-01-46955.

D. The Settling Defendants, notwithstanding their consent to this Agreement, have denied
and continue to deny the claims of the Plaintiff and the Setlement Class Members in the Class
Actions, have denicd and continue to deny any wrongdoing and have raised numerous defences,
including defences relating to the certification of the claims in the Class Actions and, cxcept to
the extent of their obligations under this Agreement, deny liability of any kind to the Plaintiff or
the Seitlement Class Members,

E. The Class Actions have not yet been certified. ‘The Settling Defendants are not opposing
certification of the Class Actions as against them for seltlement purposes only.

F. The Settlement Class Members will have the right to exclude themselves (“6pl out”) from
this Agreement pursuant 10 Scction 16 of The Class Proceedings Act, C.C.8.M. ¢.C130, and as
provided in this Agreement.

G. Based upon an analysis of the facts and the law applicable 10 the claims of the Scttlement
Class, taking into account the cxtensive burdens and expensc of litigation, including the risks and
uncertainties associated with protracted trials and appeals, as well as the fair, cost-cifective and
assured method of resolving claims of the Settlement Class provided in this Agrecment, the
Plaintiff and Plaintiff's Counsel have concluded that this Agreement provides substantial
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benefits to the Scttlement Class and is fair, reasonable, and in the best interests of the Scitlement
Class.

H.  The Settling Defendants have similarly concluded that this Agreement is desirable in
order 1o avoid the time, risk and expense of defending multiple and protracted litigation, and to
resolve finally and completely the pending and potential claims of the Settlement Class Members
and all pending and potential claims, proceedings, crossclaims and third party actions against
them.

NOW THEREFORE, subjcct to the Court’s approval, this Agreement embodics the terms of
resolution of the claims asserted or which could have been asserted against the Settling
Defendants in the Class Actions.

| Definitions

Unless the specific context of a particular section of this Agreement calis for another
interpretation, the following terms, as used in this Agreement, shall have the meanings set forth
below. Terms used in the singular shall be deemed to include the plural, and vice versa.
Masculinc pronouns and male references shall be deemed to include the female and vice versa,
where appropriale,. The terms “person” or “party” includes individuals, partnerships and

corporations.

“Administrator” means the person appointed by the Court as provided in Section 7 of

this Agreement.
“Agreement” means this Scitiement Agreement,

“Approval Datc” means the date on which thc Approval Order becomes a final order
mcaning that the time to appeal has expired and there has been no appeal or, if there have been

any appeals from the Approval Order, all rights of appcal have been exhausied and there has
been no change to the Approval Order.
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“Approval Order” means the Order referred to in section 3.2.1 of this Agreement,

“Class Actions” means the two proccedings filed under the Class Proceedings Act,
C.C.S.M. ¢.C130 in the Manitoba Court of the Queens Bench bearing File Nos. CI 05-01-42765
and CI 06-01-46955.

“Class Counscl” mcans the law firms of Klein Lyons, Booth Dennehy LLP and Prober
Law Offices, which firms act on behalf of the Plaintiff and the Settlement Class herein and
- Which shall continue acting on behalf of the Plaintiff and Settlement Class with respect to all acts
or consents pursuant to this Agreement.

“Court” means thc Manitoba Court of the Queen’s Bench which has jurisdiction over the
Class Actions, and the Honourable Mr. Justice Hanssen, or his successor.

“Defendants” means any of the defendants ever named or 1o be named in cither of the

Class Actions.

“Effective Date” means the date that Settling Defendants pay the Settlement Amount as
provided in section 6.1 of this Agreement.

“Non-Settling Defendants” means any of the Defendants, cxcluding the Scitling
Defendants, ever named or to be named in cither of the Class Actions,

“Notice of Certification and Settlement Approval” means the Notice advising
Scttlement Class Members of the Court’s approval of this Agreement.

“Opt Out Deadline” means the date 30 days afier the date of mailing of the Notice of
Certification and Scttlement Approval pursuant to Section 3.3 of this Agreement.

“Receiver” means Deloitte & Touche, Inc. as Receiver of Crocus Investment Fund.
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“Seftlement Amoun¢” means the sum of $2,750,000,00 (two million, seven hundred and
fifty thousand dollars) payable by or on behalf of the Settling Defendants under this Agreement.

“Settlement Class” means the class of persons who own Class A common shares in
Crocus Investment Fund including their legal representatives, heirs, successors and assigns, and
who have not opted out of this Agreement but cxcludes each of the Defendants named or ever
named in the Class Actjons,

“Scttlement Class Member” means a person who falls within the definition of the
Secttlement Class.

“Sctilement Fund” means the Scttlement Amount less the amount approved by the
Court for payment of Class Counsel fees and disbursements.

2. Preliminary Matters

2.1 Promptly afier execution of this Agrecment, Gie Plaintiff will serve a truc copy of this
Agreement on counsel for each of the Non-Settling Defendants,

22 Where the time on or by which any action to be taken under this Agreement falls on a day
that is not a business day, such action may be done on the next day that is a business day.

2.3 All references to money in this Agreement are to Canadian currency,

3. Matters Relating to Certification and Settlement Approval

31 Within 14 days of the execution of this Agreement by all Settling Parties, the PlaintifT
will bring an application for Court approval of this Agreement. The Settling Defendants
will not oppose certification of the Class Actions as ugainst them for scttiement purposes

only.
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ertification and Settl t A val

Subject to the Court’s approval, and as provided in a form of Order 10 be agreed by the

Partics, the order approving this Agreement shall:

(@

(b)

(©)

@

(e)

)

®

()

(i)

certify the action as a Class Actions as against the Secttling Defendants for
settlement purposes only;

appoint Bernard Bellan as the Representative Plaintiff for the Settlement Class;

approve this Agrcement and order the Settling Parties and all Settlement Class
Members to comply with it;

order that the deadline for exclusion (“opting out”) from the Settlement Class be
30 days following the mailing of the Notice of Certification and Settlement
Approval (“Opt Out Deadline”);

declare that any Settlement Class Member who has not opted out from the
Scitlement Class in accordance with the procedurcs sct out in this Agreement by
the Opt Out Deadline shall be bound by the terms of this Agreement;

declare that this Agreement is fair, reasonable, and in the best interests of the

Settlement Class;
order mailing of the Notice of Certification and Settlement Approval;
appoint the Receiver as the Administrator;

bar any and all claims for contribution, indemnification, subrogation or other
claims over against the Settling Defendants by any Non-Settling Defendants, or
by any other person, in respect of the subject matier of the Class Actions or any
other matter arising out of the opcration of the Crocus Investment Fund,
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33

33.1

3.3.2

4.1

7.

()  order that the Non-Setling Defendants shall have discovery rights against the
Settling Defendants in the Class Actions as if the Non-Settling Defendants had
issued third party notices against each Settling Defendant, and the Plaintiff shall
have the right to participate as a party to such discoveries; and

(k}  declarc that, in the event of termination of this Agreement pursuant to Section |3
below, the Order is null and void and of no force and effect.

Following Court approval of this Agreement, Class Counsel will apply to the Count for
approval of Class Counsel fees and disbursements, On the Effective Date, the amount
approved by the Court will be paid to Class Counsel out of the Settlement Amount that
was paid to Klein Lyons in trust pursuant (o section 6.1 of this Agreement. The approval
of this Agreement is not conditional on approval of Class Counscl’'s fces or
disbursements. The Settling Defendants take no position as to the amount that should be
paid to Class Counscl for fees and disbursements.

Notice of Centification and Scttlement Approvai

The content of the Notice of Certification and Settlement Approval shall be as agreed by
the Settling Parties and approved by the Court.

Within 14 days afier the Approval Date, or on such other date as is approved by the
Court, the Receiver shall mail by ordinary mail a copy of the Notice of Certification and
Scttlement Approval 1o the last known address it has in its records for each holder of
Crocus Investment Fund Class A common shares. The Notice of Certification and
Settlement Approval will also be posted on the Klein Lyons web site, and the Plaintiff
will request that it be posted on the Receiver's web site,

Waiver of Limitation Defences

Nothing in this Agreement shall constitule or be deemed to constitute a waiver by the

Scttling Defendants of defences based upon statutes of limitations or repose, prescription



5.1

6.1

6.2

6.3
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periods or any other limitation or prescription defence with respect to any ‘action brought
or continued by any person who opts out of this Agreement, or is deemed to opt out of
this Agreement, or il this Agreement is icrminated.

Entitlement to Compensation

Subject to the payment of administration expenses referred to in scction 7.1 of this
Agreement, only Settlernent Class Members who have not opted out shall be cntitled 1o
receive payments out of the Settlement Fund pursuant to this Agreement,

Payments and Relatcd Issues

Within 14 business days after the expiration of the lime period in paragraph 13.2.2, the
Government of Manitoba on behalf of the Seuling Defendants will pay the Settlement
Amount (§2,750,000.00) to Klcin Lyons in trust in full and final setilement of all claims
by thc Plaintiff and the Seftlement Class, whether direct, subrogated, asserted or
unasserted or asseried in a representative capacity in the Class Actions, inclusive of all
interest, GST and cosls.

Klein Lyons will forthwith upon receipt of the Sctticment Amount transfer the Seitlement
Fund to the Administrator to be held in rust by the Administrator for the benefit of the

Settlement Class.

Any payments contemplated by this Section 6 arc automatically cancelled and rendered

null and void if this Agreement is terminated,
Administrator

The Setlling Parties will propose that the Receiver be appointed by the Court as the
Administrator for the purpose of adminisiering this Agreement. All expenscs of the
Receiver related to the administration of this Agreement will be paid out of the

Scttlement Fund.
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Procedures and Deadlines for Exclusion

Any person who is a holder of Crocus Investment Fund Class A common shares, other
than Bernard W. Bellan, will have the right to exclude herself or himself (“opt out) from
this Agreement and from the Settlement Class by delivering a letter to the Administrator
on or before the Opt Out Deadline signed by the person opting out and setting out that
person’s name, address, number of shares held and reason for opting out. Persons who
clect to opt out shall be excluded from this Agreement and from the Settlement Class. It
is the responsibility of the person opling oul (o ensure that the requisite signed letter is
received by the Administrator on or before the Opt Out Deadline. Any member of the
Settlement Class who does not deliver to the Administrator a complete and signed opt out
letter by the Opt Out Dcadlinc shall be considered a Settlement Class Member and shall
be bound by the terms of this Agreement and by the Court Order approving this

Agreement,

By entering into this Agreement, Bemard W. Bellan agrees that he will not opt out of this

Agreement.

Distribution of Settlement Fund

‘The Scttlement Fund will be held in trust by the Administrator for the benefit of the

Settlement Class. All Scttlement Class Members who have not opted out will be eligible
for payment from the Settiement Fund. The Settlement Fund will be distributed to the
Scitiement Class Members by the Administrator at the same time that the Receiver makes
its first distribution of funds from the Crocus Investment Fund to the holders of Cracus
Investment Fund Class A common shares. The Settlement Fund will be distributed pro
rata to the Settlement Class Members based on the monies paid for cach Settlement Class
Member's Class A common shares of the Crocus Investment Fund which remained

unredeemed as of the date of the Receivership,
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Exclusive Remedy/Dismissal of Action

Exclusive Remedy

This Agreement shall be the exclusive remedy for any and all Settlement Class Members
with respect to claims asserted or which could have been asserted against the Setiling
Defendants in the Class Actions. The Settling Defendants shall not be subject to liability
or any other expense of any kind to any Settlement Class Member with respect to the
Class Actions, except as provided in this Agreement. Settlement Class Members who
have not opted out of this Agrecment on or before the Opt Out Deadline shall be forever
barred from continuing, initiating, asserting or prosecuting any and all claims asserted or
which could have been asserted against the Settling Defendants in the Class Actions.

Dismissa) of Action

Forthwith afier the Effective Date, the Settling Parties will file a consent to a judgment
dismissing the Class Actions as against the Sc:tling Defendants with prejudice and any or
all crossclaims and third party claims as against the Settting Defendants, on a “without
costs” basis, along with any other documents that may be necessary to give cffect to the
dismissal of the Class Actions. Notwithstanding the dismissal of the Class Actions as
against the Settling Defendants, the Court will retain ongoing jurisdiction (o deal with
matters arising oul of the administration of the seitlement provided for in this Agreement.

Releases/Bar Order/Third Party Claims
Release of Class Action Claims Against Settling Defendants

The claims of the Plaintiff and every Seltlement Class Member who has not opted out of
this Agreement on or before the Opt Out Deadline, whether their claims are direcy,
subrogated, asserted or unassericd or asscried in a representative capacity in the Class
Actions, inclusive of all interest, GST and costs, shall be conclusively compromised,
seltled, released and discharged as against the Settling Defendants, and Setilement Class
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Members shall be deemed to have forever released and discharged the Settling
Defendants from any past, present and future claims, actions, demands and liabilities of
any nature whatsoever relating to all claims asserted or which could have been asserted in

the Class Actions.
Bar Order

All claims for contribution, indemnily, subrogation or other claims over, by any
Non-Settling Defendant or any other person against the Settling Defendants in respect of
the subject matter of the Class Actions or any other matter arising out of the operation of
the Crocus Investment Fund, whether dircct, subrogated, asserted or unasserted or
asserted in a representative capacity, inclusive of interest, GST and costs, will be barred
by order of the Count.

Forthwith after the Effective Date, the Plaintiff will amend thc Statement of Claim in
Manitoba Queen's Bench Action No. Cl 05-01-42765 so as to restrict the claims against
the Non-Settling Defendants to the colleciive scveral liability of the Non-Settling
Defendants. In other words, the Plaintifl agrees to exclude the proportionate share of
liability of the Scitling Defendants from any judgment which may be granted against, the
Non-Seitling Defendants.

If any action is inslituted by a Settlement Class Member secking damages against persons |
who are not currcntly parties (0 the Class Actions (‘“non-parties™) in respect of claims
asserted or which could have been assertcd in the Class Actions, such action will be
limited to the non-partics’ collective several liability. In other words, the Settlement
Class Member’s claim shall exclude the proportionate share of liability of the Settling
Defendants from the claims against the non-parties, and from any judgment which may
be granted against the non-parties.
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R tion of Rights/Third P i

Except as otherwise provided herein, nothing in this Agreement shal prejudice or in any
way interfere with the rights of the Settlement Class Members to pursue all of their other
rights and remedics against persons and/or entities other than the Settling Defendants.

Submissions to the Court by the Administrator

The Administrator may apply to the Court for directions, as required, upon notice served
on Class Counsel and Settling Defendants’ Counsel no later than fourteen (14) days prior
to the datc of any hearing. ‘

Termination of this Agreement
Defen ' Ri Terminatiol

If persons holding a total of more than .5 percert (one half of one percent) of the Crocus
Investment Fund Class A common shares elect to opt out of this Agreement on or before
the Opt OQut Deadline, the Settling Defendants shall have the unilateral right to terminate
this Agrecment as set forth in Scction 13.2.

edures and Time for Terminati

Within thirty (30) days following thc Opt Out Deadline the Administrator shall notify
counsel! for the Settling Defendants and Class Counse] of the total number of persons who
have optcd out of this Agreement , including all particulars of their Crocus Investment
FFund shareholdings and copics of their opt out letters.

The Settling Defendants or any of them may exercise their right 10 terminate this
Agreement pursuant 1o Scction 13.1 above by providing written notice to Class Counsel
and to the Court within thirty (30) days from the date on which the Administrator
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provides counscl for the Seitling Defendants with the information and documentation
pursuant io Section 13.2.1 above.

Notice of Scttlement Class Members

If the Seutling Defendants exercise their right of termination pursuant to Section 13 of this
Agreement, Notice of Termination shall be given to all Scitiecment Class Members, The
content and method of dissemination of the Notice of Termination shall be detcrmined by
the Court. If any of the Seutling Defendants exercises the right to terminate this
Agreement, any cbsts associaled with disseminating the Notice of Centification and
Settlement and the Notice of Termination shall be paid in ecqual shares by the Settling
Defendants who chose to terminate this Agreement,

lomalic Termination of t c

This Agrecement shall, without notice, be automatically terminated if the Court declines to
approve this Agreement in any tespect or, .. the event of an appeal, if the Count's
approval order is not affirmed in al} respects.

tof’ ination

If this Agrecement is terminated pursuant to Section 13 herein, the cestification of the
Class Actions for setlement purposcs pursuant 1o this Agreement shall be null and void
and this Agreement shall have no further force or effect and shal) not be used or referred
to in any litigation involving any of the Settling Partics and/or the Non-Settling
Defendants.
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Miscellaneous Provisions

Ongoing Authority

The Court shall retain continuing jurisdiction over this Agreement to ensure that all
payments under this Agreement are properly made, and over the interpretation and
enforcement of this Agreement’s terms, conditions and obligations.

Entire Agreement

This Agreement constitutes the entirc agreement by and among the Settling Parties with
regard 10 the subject of this Agreement and supcrsedes any previous agreemcnts and
understandings between the Settling Partics with respect to the subject matter of this
Agreement. This Agreement may not be amended except in writing signed by all Settling
Parties, and such amendments are subject to the Court’s approval.

Other Originals

This Agreement may be exccuted in one or more counterparts, each of which shall be
deemed an original but all of which together shall constitute one instrument.

Dales

Dates and deadlines referred to in this Agreement may be altercd only with the consent of
the Scttling Partics and with the approval of the Court,

Use of Apreement

Neither the existence nor the terms of this Agreement may be used as cvidence of any
admission by the Settling Defendants regarding fault, liability, causation, damages,
and/or any other issue. This Agreement may, however, be relicd upon by any Seuling
Party for purposes of enforcing any right possessed by such Setiling Party or for purposes
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ol any mation or application made e the Court for mterpretation or enlorcement of its
wrms.
4.6 Notifieaion

14.0.1 Any notification, request, instruction or other document 1o e given by any parly to this
Apreement to any other parly 0 this Agreement shall be in writing and delivered
persunally, sent by facsimile. or sent by regisicred mail, postage prepaid, i 1o the
Plaintill, to the attention of Cluss Counsel and, il 1o the Setding Defendants, 1o the

attention of their vounsel:
For the Plaintiff Bernard W, Bellan and the Settdement Class:
David A. Klein, Douglas Lennox, Jay Prober and J, R. Norman Boudreau

For the Defemiant The Government of Nanitoba

1. WL (Bil) Olson, Q.C. and Robert W, Olson
For Defendant The Manitoba Securities Commission:

William S. Gange and Jacqueline G. Colling

Dated this _/ﬁ}# day of /gﬂﬁ./ , 2008.
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SCHEDULE "B”

Crocus Investment Fund Class Actions
Notice of Certification and Settlement Approval

T(:’> all persons who own Class A common shares in the Crocus Investment Fund (the “Fund”),
this notice will be important to you.

Settlcmcn.ts hayc been approved by the Court in lawsuits brought on behalf shareholders in the
Fund. This notice is published by Order of The Honourable Mr. Justice Hanssen of the Manitoba
Court of Queen’s Bench and explains: '

the Jawsuits;

the terms of settlement;

your right to choose to opt out of the class actions;
lcgal fees; and

where to get more information.

Ve N~

1. The Lawsuits

Bemard Bellan commenced class action lawsuits relating to the Fund on behalf of shareholders
in the Manitoba Court of Queen’s Bench as action nos. CI 05-01-42765 and CI 06-01-46955.
The Manitoba Securities Commission and the Government of Manitoba have agreed to settle
these lawsuits (the “Settling Defendants”). Proposed scttlements with the former officers and
dircctors of the Fund, Pricewaterhouse Coopers LLP, Nesbitt Burns Inc., Crocus Capital Inc.,
and the Crocus Investment Fund are also pending finalization and court approval. There has been
no settlement with one remaining defendant, Wellington West Capital Inc., and this claim is
continuing.

On May 20 2008, Mr. Justice Hanssen certified these lawsuits as class actions for the purposes of
settlement as against the Settling Defendants, and approved the settlement agreements reached
with the Settling Defendants. The court defined the class as persons who own Class A common
shares in the Fund including their legal representatives, heirs, successors and assigns, and who
have not opted out but excludes each of the Defendants named or ever named in the lawsuits.
The court appointed Mr. Bellan as representative plaintiff for the class. The court appointed the
firms of Klein Lyons, Booth Dennehy LLP and Prober Law Offices, (collectively, **Class

Counscl”) as counsel to the class.
2. The Terms of Scttlement

The Settling Defendants have agreed to pay up to a total of $2.75 million to compensate class
members and have agreed to release any claims against the Fund. Subject to court approval, the
pending settlements could add up to an additional $9.25 million to this amount. These other
defendants have also agreed to drop most claims for indemnity against the Fund with respect to
claims asserted in the lawsuits, thereby significantly reducing one of the major obstacles to the
distribution of money to sharcholders held in the Fund’s receivership. In exchange, the claims
against the Settling Defendants will be dismissed. No admission of liability has been made.



Compensation will be distributed pro rata to the Settlement Class Members based on the monies

paid for each Scttlement Class Member’s Class A common shares of the Crocus Investment

Fund which remained unredeemed as of the date of the Receivership. Compensation will be
distributed by Deloitte & Touche Inc., the Receiver to the Fund, which the court has appointed as

the Administrator for the settlements. It is anticipated that compensation will be distributed to

class members at the same time that the Administrator makes a distribution of monies from the
Receivership to shareholders. If this settlement is concluded, a distribution is anticipated in Jate

fall 2008, at the earliest. To be eligible to receive compensation, it is not necessary for you to

take any steps, other than make surc that the Administrator has your correct mailing address.

The Administrator is mailing a copy of this notice to all shareholders in the Fund. If youy. .
received a copy of this noticeg in thepmail from the Administrator,/t‘méf ézﬁﬁﬁﬁ?ﬁzﬁ‘ f¥ad ?‘{nfrlfm:x
mailing address. cledress g oy

The class members’ recoveries will be subject to payment of Class Counsel’s fee, in an amount
to be determined by the Court. Copies of the Settlement Agreements are available online at
www klcinlyons.com. Hard copies can be obtaincd by calling Class Counsel at 1-800-216-1383.

3. Your Right to Choose Whether or Not to be Part of the Class Actions
(a) How to be Included in the Class

If you are a class member, you will automatically be included in the class actions and eligible to
rcceive compensation unless you opt out.

(b) How 10 be Excluded from the Lawsuits

To opt out of the class actions, you must deliver a letter to the Administrator on or before the
[Opt Out Deadline] signed by the person opting out and setting out that person’s name, address,
number of shares held and reason for opting out.

All class members who do not opt out of these class actions will be bound by the settlements.

The address for writing to the Administrator to opt out is: Crocus Class Action Settlement
Administrator, Deloitte & Touche Inc., 360 Main Street, Suite 2300, Winnipeg MB, R3C 3Z3.

4, Legal I'ees

Mr. Bellan retained Class Counsel to represent him and the Class in the lawsuits. Class Counsel
are paid legal fees only if the Jawsuit is successful, and then only in an amount approved by the
Court.

5. More Information

For further information about the class actions you may contact: Klein Lyons, Barristers &
Solicitors, P.0O. Box 85, Suitc 1220, 65 Queen St. W., Toronto, ON MSH 2MS5, 1-800-216-1383,

Attn' Doug Lennox dlennox@kleinlyons.com, www.kleinlyons.com.
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File No. C1 05-01- 42765

THE QUEEN’S BENCH
Winnipeg Centre

BETWEEN:
BERNARD W. BELLAN,
Plaintiff

-and -

CHARLES E. CURTIS, PETER OLFERT, WALDRON (WALLY) FOX-DECENT, LEA
BATURIN, ALBERT R. BEAL, RON WAUGH, DIANE BERESFORD, SYLVIA FARLEY,
ROBERT HILLIARD, ROBERT ZIEGLER, JOHN CLARKSON, DAVID G. FRIESEN, HUGH
ELIASSON, SHERMAN KREINER, JAMES UMLAH, JANE HAWKINS, JANICE
LEDERMAN, PRICEWATERHOUSE COOPERS LLP, NESBITT BURNS INC,,
WELLINGTON WEST CAPITAL INC., CROCUS CAPITAL INC., THE MANITOBA
SECURITIES COMMISSION and THE CROCUS INVESTMENT FUND

Defendants

Proceedings under The Class Proceedings Act, C.C.S.M. c. C130

ORDER

(RE: Settlement with Nesbitt Burns lné.)

KLEIN LYONS

Barristers & Solicitors

PROBER LAW OFFICES
387 Broadway

BOOTH DENNEHY LLP

Barristers & Solicitors

387 Broadway

Winnipeg MB R3C 0V5
NORMAN BOUDREAU
Tel (204) 957-1717

Fax (204)943-6199

8618684.3
30770-2046

Winnipeg MB R3C 0V5
JAY PROBER

Tel (204) 957-1205

Fax (204) 943-6199

Counsel for the Plaintiffs

1100 -1333 West Broadway
Vancouver, BC VO6H 4CI
DAVID KLEIN

Tel (604) 874-7171

Fax (604) 874-7180
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File No. CI 05-01- 42765

THE QUEEN’S BENCH
Winnipeg Centre

THE HONOURABLE )

) Friday, May 30, 2008
MR. JUSTICE HANSSEN ) :
BETWEEN:

BERNARD W. BELLAN,
Plaintiff
-and -

CHARLES E. CURTIS, PETER OLFERT, WALDRON (WALLY) FOX-DECENT., LEA
BATURIN, ALBERT R. BEAL, RON WAUGH, DIANE BERESFORD, SYLVIA FARLEY.
ROBERT HILLIARD, ROBERT ZIEGLER, JOHN CLARKSON, DAVID G. FRIESEN. HUGH
ELIASSON, SHERMAN KREINER, JAMES UMLAH, JANE HAWKINS, JANICE
LEDERMAN, PRICEWATERHOUSE COOPERS LLP, NESBITT BURNS INC.,
WELLINGTON WEST CAPITAL INC., CROCUS CAPITAL INC., THE MANITOBA
SECURITIES COMMISSION and THE CROCUS INVESTMENT FUND

Defendants

Proceedings under The Cluss Proceedings Act, C.C.S.M. ¢. C130

ORDER

THIS MOTION, made by the Plaintiff, Bernard Bellan, for an order approving a
scttlement with the Defendant, BMO Nesbitt Burns Inc. was heard this day at Winnipeg.

ON READING the affidavits of Mark Lyons and Bernard Bellan, and on hearing

the submissions of counsel for the parties,

THIS COURT ORDERS AS FOLLOWS:
. Defined terms in this Order have the meanings ascribed to them in the settlement
agreement between Bernard Bellan and Nesbitt (the “Agreement”), attached to this Order

as Schedule “A”, unless otherwise and specifically indicated.

2 The Agreement, attached to this Order as Schedule “A”, is approved as [air and

.

reasonabic and in the best interests of the Settlement Class. The Agreement is

8618684.3
30770-2046
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incorporated into, and forms part of this Order, including the definitions contained

- therein.
3. The Class Action is certified as against Nesbitt for settlement purposes only.
4. The Settlement Class is defined as the class of persons who own Class A common

shares in the Crocus Investment Fund including their legal representatives, heirs,
successors and assigns, and who have not opted out of this Agreement but excludes each

of the Defendants named or to be named in the Class Actions.

5. The common issue is defined as whether Nesbitt owed a duty to the Settlement
Class.
6. Bernard Bellan is appointed as the Representative Plaintiff for the Settlement

Class. His counsel, Klein Lyons, Booth Dennehy LLP and Prober Law Offices, are

appointed as counsel to the Settlement Class.

7. The Settling Party and all Settlement Class members are ordered to comply with

the Agreement.

8. The deadline for exclusion (“opting out”) from the Settlement Class is 30 days
following the mailing of the Notice of Certification and Settlement Approval (“*Opt Out

Deadline”).

9. Any Settlement Class Member who has not opted out from the Settlement Class
in accordance with the procedures set out in this Agreement by the Opt Out Deadline

shall be bound by the terms of this Agreement.

10.  The Receiver, Deloitte & Touche Inc., is appointed as the Administrator of the

scettlement.

1.  The form, timing and nature of the Noticc of Certification and Settlement

Approval is deferred until further order of the Court.
12 In accordance with the terms of the Agreement, there shall be a bar to any and all

claims for contribution, indemnification, subrogation, or any other claims over against
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Nesbitt by any Non-Settling Defendants, or by any other person, in respect of the subject

matter of the Class Action.

‘ 1espe(,t of any Opt Ot Clalms or in the event the Agréement is terminated for an.)l

R
l'e'ﬁbn l\‘i“‘

4. The Non-Settling Defendants shall have discovery rights against Nesbitt in the
Class Action with respect only to the claims specifically asserted against Nesbitt in the
statement of claim issued July 12, 2005, as it has been and may be amended, as if the
Non-Settling Defendants had issued third party claims against Nesbitt, and the Plaintiff

shall have the right to participate as a party to such discoveries.

15. With respect to the collective several liability of the Non-Settling Defendants at
paragraph 10.2.2 of the Agreement, the Non-Settling Defendants shall not be made to pay
a greater amount o the Settlement Class, as a result of this settlement, than would have

occurred in the absence of a settlement.

16. It is declared that that, in the event of termination of the Agreement pursuant to

Section 12 of the Agreement, this Order is null and void and of no force and effect.

17. The Court shall retain continuing jurisdiction over the Agreement to ensure that
all payments are properly made, and over the interpretation and enforcement of this

Agreement’s terms, conditions and obligations.

©618684.3
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SCHEDULE “A”

DRAFT #1

File No. CI05-01-42765

THE QUEEN'S BENCH
Winnipeg Centic

BETWEEN:

BERNARD W. BELLAN
Plaintiff
-and -

CHARLES E CURTIS, PETER OLFERT, WALDRON (WALLY) FOX-DECENT,

LEA BATURIN, ALBERT R. BEAL, RON WAUGH, DIANE BERESFORD,
SYLVIA FARLEY, ROBERT HILLIARD, ROBERT ZIEGLER, JOHN CLARKSON,
DAVID G. FRIESEN, HUGH ELIASSON, SHERMAN KREINER, JAMES UMLAH,

JANE HAWKINS, JANICE LEDERMAN, PRICEWATERHOUSE COOPERS LLP,
NESBITT BURNS INC., WELLINGTON WEST CAPITAL INC,,
CROCUS CAPITAL INC,, THE MANITOBA SECURITIES COMMISSION
and THE CROCUS INVESTMENT FUND
Defendants

Proceedings under The Class Proceedings Act, C CSM c¢. C130
SETTLEMENT AGREEMENT

WHEREAS:

A, Beinard W. Bellan (the “Plaintiff”), in his own capacity and in his capacity as
1epresentative plaintiff for the Settlement Class, and BMO Nesbitt Bums Inc. (‘“Nesbitt™),
hereby enter into this Agreement providing for settlement of the claims desciibed below,

pursuant to the terms and conditions set forth below, subject to the approval of the Court

B. A Class Action has been filed by the Plaintiff against Nesbitt pursuant to the Class
Proceedings Act, C.CS.M c. C130 in the Manitoba Court of Queen’s Bench

D. Nesbitt, notwithstanding its consent to this Agieement, has denied and continues to deny
the claims of the Plaintiff and the Settlemeni Class Membets in the Class Action, has denied and
continues to deny any wrongdoing and has raised numerous defences, including defences

relating to the certification of the claims in the Class Action and, except to the extent of its

5234233 s
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obligations under this Agreement, denies liability of any kind to the Plaintiff o1 the Settlement

Class Members.

E. The Class Action has not yet been certified Nesbitt will not oppose certification of the

Class Action as against it for settlement purposes only.

F. The Scttlement Class Members will have the right to exclude themselves (“opt out”) from
this Agreement pursuant to Section 16 of The Class Proceedings Act, C C.S.M. ¢.C130, and as

provided in this Agreement.

G. Based upon an analysis of the facts and the law applicable to the claims of the Settlement
Class, taking into account the extensive burdens and expense of litigation, including the risks and
unceitainties associated with protracted trials and appeals, as well as the fair, cost-effective and
assured method of resolving claims of the Settlement Class provided in this Agrecment, the
Plaintiff’ and Plaintiff's Counscl have concludcd that this Agreement provides substantial

bencfits to the Settlement Class and is fair, reasonable, and in the best interests of the Scttlement

Class.

H. Nesbitt has similarly concluded that this Agreement is desirable in order to avoid the
time, risk and expense of defending multiple and protracted litigation, and to 1esolve finally and
completely the pending and potcntial claims of the Settlement Class Members and all pending

and potential claims, proceedings, ciossclaims and third paity actions against them

NOW THEREFORE, subject to the Cowt’s approval, this Agreement embodies the terms of

resolution of the claims asserted or which could have been asserted against the Settling Paity in

the Class Action

! Definitions

Unless the specific context of a particular section of this Agrecment cails for another
interpretation, the following terms, as used in this Agreement, shall have the meanings set forth

below  Terms used in the singular shall be deemed to include the plural, and vice versa

8523423 3 (:‘)y
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Masculinc pronouns and male references shall be decmed to include the female and vice versa,
where appropriate The terms “person” or “party” includes individuals, partncrships and

corporations.

“Administrator” means the person appointed by the Court as provided in Section 6 ot

this Agreement.
“Agrecement” means this Settlement Agreement

“Approval Date” means the date on which the Approval Order becomes a final order
meaning that the time to appeal has expired and there has been no appeal or, if there have been
any appeals fiom the Appioval Order, all rights of appeal have been exhausted and there has

been no change to the Approval Order.
“Approval Order” means the Order referred to in scction 3.2.1 of this Agrecment

“Class Action” means the proceeding filed under the Class Proceedings Act, CCS M.

¢.C130 in the Manitoba Court of the Queens Bench bearing File No. CI 05-01-42765

“Class Counsel” means the law firms of Klein Lyons, Booth Dennehy LLP and Probet
Law Offices, which firms act on behalf of the Plaintiff and the Settlement Class herein and
which shall continue acting on behalf of the Plaintiff and Settlement Class with tespect to all acts

or conscnts pursuant to this Agreement.

“Court” means the Manitoba Court of the Queen’s Bench which has jurisdiction over the

Class Action, and the Honoutable Mr. Justice Hanssen, o1 his successor

“Defendants” means any of the defendants ever named or to be namcd in the Class
Action (including affiliates and each Dcfendant and its affiliates’ present and former dircctors,
officers, agents, paitners, scivanis and employees and each individual’s successors, heiis,
executors, estate trustecs, administrators and assigns). [For greater ceiainty, “Detendants”

includes Deloitte & Touche Inc in its capacity as receiver of the Crocus Investment Fund



-4-

“Effective Date” means the date that Nesbitt pays the Settlement Amount as provided in

section 5 2 of this Agreement

“Non-Settling Defendants” means any of the Defendants, excluding Nesbitt, ever named

or to be named in the Class Action.

“Notice of Certification and Settlement Approval” means the Notice advising

Settlement Class Members of the Court’s approval of this Agreement.

“Opt Out Deadline” means the date 30 days aficr the date of mailing of the Noticc of

Certification and Settlernenl Approval putsuant to Section 3.3 of this Agieement
“Receiver” means Deloitte & Touche, Inc. as Receiver of Crocus Investment Fund.

“Related Action” mcans the action commenced under Class Proceedings Act, CCSM
¢ C130 by Bemard W. Bellan and Robert Nelson against the Govermment of Manitoba in the
Manitoba Court of the Queens Bench bearing Filc No. CI 06-01-46955.

“Settlement Amount” means the sum of $100,000.00 (one hundred thousand dollars)

payable by Nesbitt under this Agreement

“Settlement Class” means the class of petsons who own Class A common shares in
Crocus Investment Fund including their lcgal 1cpresentatives, heirs, successors and assigns, and

who have not opied out of this Agreement but excludes each of the Defendants named or cver

named or to be named in the Class Action

“Settlement Class Member” means a person who falls within the definition of the

Settlement Class

“Settlement Fund” means the Settlement Amount less the amount approved by the

Court for payment of Class Counsel fees and disbursements
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“Settling Party” means Nesbitt and its affiliates, and each of Nesbitt’s and its affiliates’

present and former directors, officers, agents, partners, servanis and employees, and each

individual’s successors, heirs, executors, cstate trustees, administrators and assigns

2 Prelimiharx Matters
2.1 Promptly after execution of this Agreement by the Plaintiff and Nesbitt, the Plaintiff will
serve a tiue copy of this Agreement on counsel for each of the Non-Settling Defendants
22 Where the time on ot by which anyk action to be taken under this Agreement falls on a day
that is not a business day, such action may be done on the next day that is a business day
23 All references lo money in this Agreement ate to Canadian currency
3 Matters Relating to Certification and Settlement Approval
31 Within 14 days of the execution of this Agreement by the Plainti{f and Nesbitl, the
Plaintiff will bring an application for Coutt apptoval of this Agreement. Nesbitt will not
oppose cettification of the Class Action as against it for settlement purposes only.
32  Certification and Settlement Approval Order
321 Subject to the Court’s approval, and as provided in a form ol Order to be agreed by the
Plaintiff and Nesbitt, acting 1easonably, the order approving this Agreement shall:
(a)  certify the Class Action as a class proceeding as against Nesbitt for scttlcment
pwposes only;
{b) appoint Bermard Bellan as the Representative Plaintiff for the Scttlement Class;
{c)  approve this Agreement and order the Plaintiff, all Settlement Class Members, the
Settling Party and ail Defendants to comply with it;
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