Estate No. 31-207468-T

. SUPERIOR COURT OF JUSTICE
(IN BANKRUPTCY AND INSOLVENCY)

IN THE MATTER OF THE BANKRUPTCY OF L. WAXMAN & SONS LIMITED,
a corporation incorporated under the laws of the Province of Ontario,
catrying on busmess in the City of Hamilton, in the Province of Ontario

| DATED APRIL 22, 2008:
(Unofficial Transcription)

Counsel fM’essrs Séwan & Forrest for Morris
: M. Morris for UTC
Mz Mers] &ey for Trustee

On March 6, 2008, I determmed that Morris Waxman’s claim should be characterized as a
debt claim that is properly provable in bankruptcy and should not be subordinated to the
claims of UTC. :

There are two issues hefore me today:
- 1. Thecosts-of the motmn for advice and directions; and
2. Should Lemers LLP be appointed as representative counsel for all unsecured creditors

(except Morris and SWR) or for all trade creditors (except SWR) for the motion and any
appeals. On the'motion, Lerners represented 13 unsecured trade creditors (“UTC”).

7

Following the bankruptcy of IWS, the UTC rdised the issue of subordination with. the
Receiver. The Trustee commissioned a legal opinion that'concluded that the better view Was.
that subotdination was not applicable to Morris” claim. The Trustee provided a copy of the
legal opinion to Morris and UTC (although until now, not to the court). Consistent with the:
UTC’s request that the issue be considered “in the most cost effective manner possible”, the:
Trustee then brought a‘motion for advice and directions.

At the conclusion of the argument of the-motion, the Trustee advised the court that it would:
not seek costs of the motion against any party, regardless of the outcome. Morris now
opposes that position. The Trustee had spent approximately $115,000 in fees on the motion.
Morris has approved the Trustee’s accounts to Nov 30 but hias reserved his rights to make:
whatever argument he deems appropriate with respect to costs of the motion.
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Morris’ costs of the mouon arriounted to $88,843.15 of which he is claiming $43,820.80 ona.

partial indernnity scale from the UTC. He maintains that the UTC had the Trustee’s detailed
legal oplmon prepared after exhausuve research and that he put the mspecto:cs, two of whom

cost_s of the mouon He_ also won the motxon

Morris also seeks recovery of the Trustee’s costs of the motion from the U "C on a partial
indemnity basis. If the estate is required to bear the Trustee’s costs, in effect, Morris will
bear the bulk of the 'eostis given the size of the ¢laim.

The UTC also seek payment of ‘their costs out of the estate, No bill of costs was: submitted

but counsel states. that on a full indemnity basis counsel and fees amount fo approximately
$90,000 to.the end of Decermber 2007, Tn the Factum filed by the UTC, counsel submiits that
to the extent the clients are unable to bear therm. He submits that

costs fall on the law fir
the issue was novel, uns tﬂed and meritorious.

award costs payable out ef the estate- of the bankrupt even where an argument advanced has
been unisuccessful. = - .

While the Trustee: concluded that the better view was that Morris
subordinated, in the circumstances, it was reasonable for it to seek the advice and direstions

- pfthe court. amnot persuaded that its costs on a partial indemmity scale should be paid by

the UTC. 1 consider the Trustee’s position of not seeking costs to be responsible and

appropriate. It properiy acted within its mandate and provided a forum for the issues to be:

determined.

 As to Mortis™ request that the UTC pay his costs and the UTC’s request that the estate pay

their costs, T am of the view that the parties should bear their own costs. Although Morris.
e of his intended claim, of costs, alfhiough he considered the UTC

put UTC’s counsel on.n
clalm to be untenable and to-use his counsel’s 1anguage an unnecessary safan mto US case

the UTC repr

advice and directions, I am satisfied that this Order is both fair and reasonable for all

concerned. Irecegmze that this is a departure from the principle that costs normally follow

the event but 1 view it asa justresult.

The second issue to consider is whether I should appoint Lemers LLP as representative
counsel. for all unsecured creditors (except Morris and SWR) ot for all trade creditors (except
SWR)nune pro tunc for the motion and for any appeals. A request for UTC costs to be paid
out of the estate had been set forth in theé UTC Facturn filed on the ongmal motion and in

UTC’s counsel’s letter:of Nov 7/07 to the Trustee, he indicated that he would be seekirg

reimbursement of his chent s costs out of the estate. No suggestion was made for any
representative counsel® Order. The Trustee never took the position. that Letners was
precluded from acting for creditors.

judgment should not be

‘ed dxsparate pomts of view and glven that the context was a request for-



The onus is on the moving party to establish that a representative counsel Order is fair and
just: Westar Mining Ltd (1999) 13 C.B.R. (4™) 289 at para. 33. In my view, the onus has not
been met.

The Trustee represents all unsecured creditors — Morris, the UTC and those who did not
participate in the UTC motion. This includes Canada Revenue Agency who is owed several
million dollars. Acting for all, it considered that Morris® claim was a debt ¢laim that was
properly provable and should not be subordinated. It was correct. It does not support the

’Ehe, UTC decided in :fhelr own self interest that they wished to litigate this issue. A
representative counsei-:"rder would have a disproportionate effect on Moiris.

The UTC only soughft a representative counsel Order after they were unisuccessfill on the

‘motion. Indeed, correspandence sent by Lemers served as recognition that such an Order

would be inappropriate. In that letter dated May 8, 2007, counsel writes that “if we are

- suceessful; we would ant101pate some costs recovery...”

v
The UTC had a forum +to voice their position and they are entitled to appeal the decision.
That sa1d 1n my view, xt is unreasonable to expect that the ﬁmdmg of thelr quest should be

In summary, the mo‘aqns are all dismissed. There is no Otrder of costs in favour of the
Trustee, Morris or the UT C-with respect to the suberdination motion.

Following argument of the issues before me today, counsel agreed that the Trustee’s costs of
today should be fixed on a partial indemnity scale in the amount of $7,500 and that payrent
would be made out of the respective parties’ distribution allocation. I so order. Counsel did
not agree on the breakdown allocated to the UTC motion and to Morris’ motion. In my
view, $5,500 should be allocated to the UTC motion and $2,000 to Morris® motion. These
sums are inclusive of fees, disbursements and GST.

“S.E. Pepall, "
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