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TEXTRON FINANCIAL CANADA LIMITED

Applicant

- and -

BETA LIMITEE/BETA BRANDS LIMITED

Respondent

NOTICE OF MOTION
(Returnable November 26, 2008 in London, Ontario)

MINTZ & PARTNERS LIMITED (the “Receiver”) will make a motion to the court on

November 26, 2008 at 10:00 a.m., or as soon after that time as the motion can be heard at 80

Dundas Street, London, Ontario.
PROPOSED METHOD OF HEARING the Motion will be heard orally.

THE MOTION IS FOR:

1. An order:

(a) authorizing the Receiver to make an interim distribution of $600,000 to Sun Beta

LLC (“Sun Beta”); and
(b) approving the Receiver’s actions to date.

2. Such further and other relief as may be just or equitable.
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THE GROUNDS FOR THE MOTION ARE:

3.

Pursuant to an Order dated January 3, 2007, the Receiver was appointed as interim

receiver and receiver of all of the assets, undertakings and property of the Respondent.

The Applicant, as agent for Sun Beta holds a valid, enforceable first ranking secured

interest in the Respondent’s assets and property.

The Receiver holds funds from the sale of the Respondent’s assets and property and

wishes to make an interim distribution to Sun Beta.

The grounds set forth in the Eighth Report of the Receiver dated 21 November 2008.

Such further and other grounds as counsel may advise and this Honourable Court may

permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

application:

1.

2.

Date:

TO:

Eighth Report of the Receiver dated November 21, 2008; and

Such further and other evidence as this Honourable Court may permit.

November 21, 2008
GOWLING LAFLEUR HENDERSON LLP
Barristers and Solicitors
1 First Canadian Place, Suite 1600
100 King Street West
Toronto, Ontario M5X 1G5

E. Patrick Shea (LSUC# 39655K)
Tel: (416) 369-7399
Fax: (416) 862-7661

Solicitors for the Receiver
SERVICE LIST

TOR_LAW\ 7003768\1
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Court File No.:06-CL-6820

ONTARIO
SUPERIOR COURT OF JUSTICE

TEXTRON FINANCIAL CANADA LIMITED
Applicant

-and -

BETA LIMITEE/BETA BRANDS LIMITED

Respondent

EIGHTH REPORT OF MINTZ & PARTNERS LIMITED
IN ITS CAPACITY AS INTERIM RECEIVER AND RECEIVER OF
BETA LIMITEE/BETA BRANDS LIMITED
(As of November 21, 2008)

1. Mintz & Partners Limited the (“Receiver”), the interim receiver and receiver of
Beta Limitee/Beta Brands Limited (“Beta Brands™), is delivering this Report in support
of a motion seeking an Order, inter alia, authorizing and directing that, subject to, among
other things, the Receiver obtaining the consent of Bremner Food Group, Inc.
(“Bremner”), the Receiver effect an interim distribution to Sun Beta LLC (“Sun Beta”)
of $600,000.

2. This report summarizes the activities of the Receiver during the period up to
November 21, 2008.

Beta Brands

3. The Receiver was appointed pursuant to an order of the Ontario Superior Court of

Justice (Commercial List) dated January 3, 2007.



4. Certain of Beta Brands’ employees are represented by The Bakery,
Confectionary, Tobacco and Grain Millers International Union Local 2426 (the

“Union”).

5. Prior to the Receiver being appointed, Beta Brands carried on three distinct
manufacturing, marketing and sales businesses: (a) baked goods, (b) confectionary
goods; and (c) panned chocolate products. Beta Brands’ assets consist of: (a) a plant and
real property located in London, Ontario (the “Real Property”); (b) intellectual property
consisting, essentially, of various trademarks and formulas; (c) accounts receivable; and

(d) inventory and equipment.

6. Textron Financial Canada Limited (“Textron Canada”) and Beta Brands entered
into certain financing arrangements pursuant to which Textron Canada agreed to provide

Beta Brands with a revolving loan facility and two term loans (the “Loan Facilities™).

7. As security for the obligations owing to Textron Canada by Beta Brands under the
Loan Facilities, Beta Brands provided Textron Canada with security interests in all of its
present and after acquired assets, property and undertaking, including the Real Property.
The Receiver has obtained an independent opinion as to the validity and enforceability of

Textron Canada’s security.

8. Pursuant to a Participation Agreement made as of August 29, 2005, which was
amended by a First Amendment dated as of June 20, 2006 (together, the “Participation
Agreement”), Sun Beta purchased from Textron Canada an interest in certain of the
advances made by Textron Canada to Beta Brands (the “Participation”). Pursuant to the
Participation Agreement, Textron Canada holds all of the obligations of Beta Brands to
Textron, to the extent of Sun Beta’s participation, arising out of the relevant loan and
security agreements — including the security granted to Textron Canada by Beta Brands —
as trustee for Sun Beta.

9, While, as described further below, Textron Canada has been paid in full, Sun Beta
is currently owed in excess of $3.5 million in respect of the Participation in the Loan

Facilities. Sun Beta is the beneficiary of the security held by Textron Canada.



The Bremner Transaction

10.  Pursuant to an Order dated January 5, 2007, the Court approved the sale of
substantially all of the assets of the Company’s bakery division and certain finished
goods inventory to Bremner (the “Bremner Transaction™) and vested the Acquired

Assets in Bremner free and clear.

11.  The Bremner Transaction was completed on the basis that the Receiver retain

reserves totalling US$500,000 (the “Bremner Reserves”) as follows:

(a) a US$200,000 reserve in respect of claims that might arise with respect to
the finished goods inventory included in the Bremner Transactions (the

“Finished Goods Reserve”); and

(b) a US$300,000 reserve in respect of costs incurred by Bremner in dealing
with successor liability or other employee-related claims (the “Successor

Claim Reserve”).

12. The Finished Goods Reserve was to be held by the Receiver until 12 months after
the completion of the Bremner Transaction. The Bremner Transaction closed on January
10,2007 and the Finished Goods Reserve has been released by the Receiver.

13.  The Successor Claim Reserve is being maintained by the Receiver. Bremner has
made one claim of US$10,661.00 against the Successor Claim Reserve, which claim was

paid by the Receiver.
Marketing and Sale of Beta Brands’ Remaining Property

14. Pursuant to an Order dated February 20, 2007, the Court authorized and directed
that the Receiver engage in a process to locate a purchaser or purchasers for Beta Brands’

assets that were not included in the Bremner Transaction.



A. Crescent Transaction

15.  Pursuant to an Order dated April 12, 2007, the Court approved the sale of Beta
Brands’ remaining tangible personal property to Crescent Commercial Corporation (the

“Crescent Transaction™). The Crescent Transaction closed on April 16, 2007.
B. Regal Transaction

16.  Pursuant to an Order dated April 12, 2007, the Court approved the sale of Beta
Brands’ intellectual property and related assets to 3651410 Canada Inc. o/a Regal
Confections (the “Regal Tramsaction”). On April 16, 2007, an Amended Order
approving the Regal Transaction was made. The Amended Order included a list of the
intellectual property being transferred to Regal as a schedule. The Regal Transaction
closed on April 20, 2007.

C. Marketing of Real Property
17. None of the offers received by the Receiver included the Real Property.

18.  Pursuant to an Order dated April 12, 2007 (the “April 12 Order”), the Court,
inter alia, authorized and directed the Receiver to enter into a listing agreement with CB
Richard Ellis Limited (“CBRE”) to market and sell the Real Property. The Receiver
entered into a listing agreement with CBRE,

19.  The Receiver ultimately entered into an agreement of purchase and sale dated
April 23, 2008 (the “Real Property APA”) with Decade Group Inc. (“Decade”) in
respect of the Real Property pursuant to which Decade agreed to purchase the Real
Property for $1.8 million.

20.  The Real Property APA provided Decade until July 31, 2008 to conduct due
diligence with respect to the Real Property. The Receiver agreed, at Decade’s request, to
extend the due diligence period until September 30, 2008. Prior to September 30, 2008,
Decade requested a further six-month extension of the conditional period under the Real

Property APA. The Receiver requested, as a condition of granting the extension, that



Decade agree to fund a portion of the operating costs associated with the Real Property

during the requested extension. Decade refused and terminated the Real Property APA.

21.  The listing agreement with CBRE expired on September 30, 2008 and the
Receiver has not, at this point in time, entered into a new listing agreement with respect

to the Real Property.

22.  The Receiver is maintaining the Real Property and there is a monitored security

system in place at the Real Property.

23.  The Receiver is in the process of evaluating the options available with respect to
the Real Property and, in particular, whether it will be possible to decommission the
building in order to minimize the costs being expended to maintain the Real Property
while the Receiver engages in further efforts to locate a purchaser. The Receiver believes
that if a buyer cannot be found for the Real Property or if the ongoing operating costs
cannot be significantly reduced, the Receiver will likely be forced to seek an Order

authorizing the Receiver to abandon the Real Property.
Designation of the Real Property

24. On February 11, 2008, the Receiver received a letter from The Corporation of the
City of London, advising that steps were being taken to designate the Real Property and,
in particular, the building, for cultural heritage value.

Use of Real Property by London Police

25.  The Receiver permitted the London Police to use the building, free of charge, to
conduct training of its canine unit. The Receiver offered the use of the building to train
the London Police’s tactical unit, but the offer was declined due to the Receiver’s
inability to confirm that the building would be available during the appropriate period in

the tactical unit’s training calendar.



Removal of Flammable Materials

26.  The London Fire Department conducted a tour of the building and identified a fire
hazard associated with certain flammable materials located in the building. It also
identified certain access points that raised concern about the potential for illegal entry
into the building. The Receiver arranged for the removal and disposal of the flammable
material and took appropriate steps to secure the access points. The London Fire

Department has indicated that it was satisfied with the Receiver’s measures.
PCB Storage Room

27.  The Ontario Ministry of the Environment (the “MoE”) conducted an inspection of
the building in May, 2008 and raised concerns with an authorized PCB storage facility in
the building. The Receiver has taken steps to address the MoE’s concerns by arranging
for the removal and disposal of the contaminated materials and has properly

decommissioned the storage facility.
Destruction of Certain Business Records

28. Pursuant to the April 12t Order, the Court authorized the destruction of certain of

Beta Brands’ business records.
- Leave Application

29.  On March 29, 2007, the Union brought a motion (the “Leave Motion™) seeking,
inter alia, leave as against the Receiver in connection with certain applications the Union
wished to commence seeking, inter alia, a declaration that the Receiver was a successor

employer.
30.  Pursuant to reasons released on July 31, 2007, the Leave Motion was dismissed.
Vacation Pay Application

31.  On July 19, 2007, the Union brought a motion (the “Vacation Pay Motion”)

seeking, inter alia, a declaration that the claims of its members for vacation pay ranked in



priority to the claims of Beta Brands’ secured creditors and an order that the Receiver pay

the vacation pay asserted to be owing by Beta Brands to the Union’s members.

32. Pursuant to reasons released on October 18, 2007, the Vacation Pay Motion was

dismissed.
Interim Distributions
A. Distribution to Textron

33. Pursuant to an Order dated March 1, 2007 (the “March 1% Order”), the Court
authorized and directed the Receiver to make a distribution to Textron Canada in the
amount of $2.7 million. As a result of the making of this interim distribution to Textron

Canada, Textron Canada’s direct advances to Beta Brands were paid in full.
B. Proposed Distributions to Capitalink and Key Employees

- 34.  On July 19, 2007, the Receiver brought a motion seeking advice and directions
from the Court as to whether it could pay a fee being claimed by Capitalink in connection
with the Bremner Transaction and bonuses being claimed by three of Beta Brands’ senior
management employees, Robert Neable, Gary Musick and Anita Varallo (together, the
“Key Employees”).

35. Pursuant to reasons released on August 1, 2007, the Court determined that the
claims of both Capitalink and the Key Employees were unsecured claims against Beta

Brands that should not be paid by the Receiver.

36.  On or about August 10, 2007, Capitalink and the Key Employees each delivered a
Notice of Appeal seeking to appeal the August 1, 2007 decision.

37.  While the appeals initiated by Capitalink and the Key Employees were pending, a
settlement in principle was reached amongst Capitalink, the Key Employees and the
Union. The proposed settlement was conditional upon the Ontario Court of Appeal
granting an order allowing the appeals to the extent necessary such that the Receiver

could make the payments to Capitalink and the Key Employees.



38.  Subsequent to a teleconference, Textron Canada and Sun Beta agreed that they
would consent to the payments to Capitalink and the Key Employees being applied in
reduction of Textron Canada’s secured claim, which, as a result of the Participation, was
owed to Sun Beta, so that there would be no impact of the payments on any subordinate
claims should any excess proceeds be available for distribution after Textron Canada’s

remaining secured claim had been satisfied.

39.  Capitalink agreed to abandon its appeal and the Key Employees allowed their
appeal to be dismissed.

40.  On January 25, 2008, the Receiver brought a motion on the Ontario Superior
Court (Commercial List) seeking, inter alia, an order authorizing and directing the
Receiver to effect distributions to Capitalink and the Key Employees with the amount of
such distributions being applied against the obligations owing to Textron Canada. All of
the parties consented to the order sought by the Receiver.

41. Pursuant to reasons released on May 19, 2008, Mr. Justice Morawetz denied the
Receiver’s motion. A copy of Mr. Justice Morawetz’s reasons are attached hereto and

marked as Appendix ”A”.
CAFO Motion

42.  Pursuant to an agreement dated June 23, 2006 (the “CAFO Agreement”), funds
were advanced by CAFO Inc. (“CAFO”) to Beta Brands in connection with premiums
for an insurance policy with American Home Assurance Company (the “Insurer”). The
policy was purchased through the CG&B Group Inc., Beta Brands’ insurance broker (the
“Broker”).

43.  The payment remitted by Beta Brands to CAFO in respect of the payment due by
Beta Brands on January 29, 2007 under the CAFO Agreement was not honoured by Beta
Brands’ bank.



44.  The policy of insurance underlying the CAFO Agreement was terminated by the
Receiver. The Insurer forwarded the amount of $28,941.21 (the “Refunded Premium™)

to the Broker as unearned premiums.
45.  CAFO asserted a security interest over the Refunded Premium.

46. CAFO brought a motion, on notice to the Receiver and Sun Beta, returnable on
June 23, 2008, seeking, inter alia, an order directing that the Refunded Premium be paid
to CAFO. The Receiver did not take a position.

47. Pursuant to an Order dated June 23, 2008 (the “CAFO Order”), Mr. Justice
Morawetz ordered that the Refunded Premium be paid to CAFO.

Statement of Receipts and Disbursements

48.  Attached as Appendix ”B” is the Receiver’s interim statement of receipts and
disbursements for the period January 3, 2007 to November 20, 2008 (the “R&D”).

49.  The R&D references a Vacation Pay Reserve of $529,102. The Vacation Pay
Reserve was created by the Receiver pursuant to the March 1% Order authorizing the $2.7
million interim distribution to Textron. The Vacation Pay Reserve was to be maintained
until the priority of vacation pay vis a vis Textron was determined. As referenced above,
in reasons released on October 18, 2007 in the Vacation Pay Motion, the Court
determined that vacation pay claims do not rank in priority to the claims of Textron’s
secured creditors either in or outside of a bankruptcy and the Union has abandoned its
appeal of the October 18, 2007 decision.

Requested Interim Distribution to Sun Beta

50.  Sun Beta is currently owed in excess of $3.5 million in connection with its
participation in Textron’s loan to Beta Brands. This obligation is secured by Textron’s
security over Beta Brands’ assets, property and undertaking and, as set forth above, the
Receiver has obtained an opinion with respect to the validity and enforceability of

Textron’s security.
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51.  Assuming that Bremner will agree to the release of the Successor Claim Reserve,
and assuming the Vacation Pay Reserve is released, the Receiver would like to effect an
interim distribution of $600,000 to Sun Beta in partial satisfaction of Sun Beta’s

participation in Textron’s loan to Beta Brands.

52. After giving effect to the requested interim distribution, the Receiver will have

approximately $640,000 cash remaining on hand.
Receiver’s Request of the Court
53.  The Receiver respectfully requests that the Court make an Order:

(@) approving the activities of the Receiver for the period up to November 21,
2008;

(b)  releasing the Vacation Pay Reserve; and

© approving an interim distribution to Sun Beta in the amount of $600,000
in partial satisfaction of Sun Beta’s Participation in Textron Canada’s

loans to Beta Brands.

DATED this 21* day of November, 2008

M#WW

MINTZ & PARTNERS LIMITED, soleley in its capacity as Interim Receiver and
Receiver of Beta Limitee/Beta Brands Limited and not in its personal capacity

Daniel R. Weisz, CACIRP, CIRP
Senior Vice President






