L L
T
-h

FRASE MILNER CAST

CourtFlle N_ur-'nber::-. S

" (ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO) -~

IN THE MATTER

OF THE COMPANIES CREDIT: ORS _ |

ARRANGEMENTACT R.S C 1985 c: C 36, AS AMENDED

 AND IN THE MATTER OF THE BANKR UPT CY AND
INSOLVENCYACT RS C 1985 C. B 3, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ' '
o ARRANGEMENT OF SMURFIT—STONE CONTAINER . -
o CANADA INC. AND THE OTHER APPLICANTS LISTED ON

SCHEDULE “A”

B e P APPLICATION RECORD L e TR
OF THE APPLICANT ‘AURELIUS CAPITAL MANAGEMENT, Lp
.7 andCOLUMBUS HILL MANAGEMENTLP |

 (togethe

o (Flle' Eursuant to Seéction- 4 - of the Supreme Corirt Act and Rule 25(
ERA of the Rules of the Supreme Court of Canada) ‘

the “Fund ‘Managers?) - -

t

isters and Sohc1tors

) 'jE—Mall: Jane dletnch@fmc law com

e ..LaWyers for ihe. Apphcants Aurelhus _. o
- Capital Management, LP and Columbus.'-, o
T _»"Hlll Capltal Management LP.
L ‘-’56610665 1 '

on o

S ’FRASER MILNER CASGRAIN LLP :
_.jb'Barrlsters and Sohc1tors N '
© . Suite 1420 - )
-+ 99 Bank Street o
" Ottawa, ON. KI1P 1H4

DL }Facsnmle 613 783 9690

K Scott McLean
' 1"'Te1 613-" 3-

AN '_”Emall scott mcIean@fmc—law com\

5 E ’,jECorey A Vllleneuve (Law Clerk)
- Tel: 613 783- 9699 - - -

' o Emall corey v1lleneuve@fmc-law com

S Ottawa Agents for the Apphcants -Aurelhus
. Capital Management LP and Columbus Hlll
'Capltal Management L P S s

- Respondents )




ORIGINAL TO: THE REGISTRAR

COPIES TO:

56610665_1

AND TO:

STIKEMAN ELLIOT LLP
5300 Commerce Court West
199 Bay Street

Toronto, ON M5L, 1B9

Sean Dunphy

Tel:  416-869-5662

Fax: 416-947-0866
E-mail:sdunphy@stikeman.com

Alexander Rose

Tel:  (416) 869-5261
Fax: 416-947-0866
E-mail:arose@stikeman.com

Lawyers for Smurfit-Stone Container Canada Inc.
and the other Applicants Listed on Schedule A

GOODMANS LLP

* 333 Bay Street

Suite 3400
Toronto, Ontario M5H 287

Rob Chadwick

Tel:  416-979-2211

Fax: 416-979-1234
E-mail:rchadwick@goodmans.ca

Chris Armstrong

Tel: 416-979-2211

Fax: 416-979-1234
E-mail:carmstrong@goodmans.ca

Lawyers for Deloitte & Touche Inc.



AND TO:

56610665 _1

BENNETT JONES LLP
3400 One First Canadian Place
P.O.Box 130

Toronto ON M5X 1A4

Kevin Zych

Tel:  416-777-5738

Fax: 416-863-1716
E-mail:ychk@bennettiongs.com

S. Richard Orzy

Tel: 416-777-5737

Fax: 416-863-1716
E-mail:orzyr@bennettiones.com

‘Derek Frueh

Tel: 416-_777.6237
Fax: 416-863-1716
E-mail:ﬁ'uehd(a)bennetiiones.com

Raj Sahni

Tel:  416-777-4804

Fax: 416-863-1716
E-mail:sahnir@bennettjones.com

Lawyers for Official Committee of Unsecured Creditors of Smurfit-Stone
Container Corporation, et al

THORNTON GROUT FINNIGAN LLP
Suite 3200, Canadian Pacific Tower

100 Wellington St. West, P.O. Box 329
Toronto-Dominion Centre

Toronto ON M5K 1K7

Robert I. Thornton
Tel:  416-304-0560
Fax: 416-304-1313
E-mail:rthornton@tef.ca

Seema Aggarwal

Tel:  416-304-0603
Fax: 416-304-1313
E-mail:saggarwal@tef.ca

- Lawyers for the Indenture Trustee



SCHEDULE “A”
Smurfit-Stone Container Canada Inc,
3083527 Nova Scotia Company
MBI Limited/Limitée
639647 British Columbia Ltd.
B.C. Shipper Supplies Ltd.
Specialty Containers Inc.
605681 N.B. Inc.
Francobec Company

Stone Container Finance Company of Canada II

56610665_1



Court File Number:

IN-THE SUPREME COURT OF CANADA

(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO)

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT,R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF THE BANKRUPTCY AND
INSOLVENCY ACT,R.S.C. 1985, c. B-3, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SMURFIT-STONE CONTAINER
CANADA INC. AND THE OTHER APPLICANTS LISTED ON
SCHEDULE “A”

Respondents

APPLICATION FOR LEAVE TO APPEAL - TABLE OF CONTENTS

Document Pages

Notice of Application for Leave to Appeal from the Order of the Court of Appeal for 1-12

Certificate of Counsel for the Applicants, Aurelius Capital Management, LP and 13-16

Columbus Hill Capital Management, L.P.

Please refer to all materials of the Fund Mangers filed in their application for leave to 17

appeal to the Supreme Court of Canada from the Order of the Court of Appeal for
Ontario in court of appeal file no. M38502 made March 9, 2010, in respect of an
Order made by the Ontario Superior Court of Justice in court file no. CV-09-7966 on
January 28, 2010. L
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Court File Number:

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO)

IN THE MATTER OF THE COMPANIES’ CREDIT: ORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF THE BANKRUPTCY AND
INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SMURFIT-STONE CONTAINER
CANADA INC. AND THE OTHER APPLICANTS LISTED ON
SCHEDULE “A”

Respondents

NOTICE OF APPLICATION FOR LEAVE TO APPEAL
OF THE APPLICANTS, AURELIUS CAPITAL MANAGEMENT, LP
and COLUMBUS HILL MANAGEMENT L.P.
(together, the “Fund Managers”
(Filed Pursuant to Subsection 40(1) of the Supreme Court Act and Rule 25(1)(a)
of the Rules of the Supreme Court of Canada)

TAKE NOTICE that the Fund Managers hereby apply for leave to appeal to the Court pursuant
to subsection 40(1) of the Supreme Court Act, R.S.C. 1985, c. S-26, as amended and rule
25(1)(a) of the Rules of the Supreme Court of Canada, from the Order of the Court of Appeal for
Ontario in court of appeal file no. M38445 made March 9, 2010, in respect of an Order made by
the Ontario Superior Court of Justice in court file no. CV-09-7966 on December 11, 2009, for its
costs of this application and for any further or other order that the Couit may deem appropriate;

AND FURTHER TAKE NOTICE that this application for leave is made on the following
grounds: '

Nature of the CCAA Proceedings and the Procedural History Leading to this Application

1. Stone Container Finance Company of Canada II (“Finance II”) and Smurfit-Stone
Container Canada Inc. (“Smurfit Canada”) are applicants in proceedings under the Companies’

Creditors Arrangement Act, R.S.C. 1985, c. C-36, bearing Ontario Court File no. CV-09-7966

56621019 1



(the “CCAA Proceedings™) and debtors in related proceedings under Chapter 11 of Title 11 of

The United Stafes Bankruptcy Code (the “US Proceedings”).

2. Finance II issued certain 7 3/8% Senior Notes due July 15, 2014 (the “Notes”) pursuant
to an indenture dated as of July 20, 2004. The Applicants for leave to appeal, Aurelius Capital
Management, LP and Columbus Hill Capital Management, L.P. (the “Fund Managers”),

manage funds that hold a majority of the Notes.

3. Finance II loaned the US$200 million proceeds from issuance of the Notes to Smurfit
Canada (the “Intercompany Loan”) under a loan agreement dated July 20, 2004 (the “Loan

Agreement”). The Loan Agreement is governed by Quebec Law.

4. The CCAA Applicants commenced a motion within the CCAA Proceedings for a
determination by the CCAA court as to whether Finance II’s claim (the “Intercompany Claim”)
against Smurfit Canada under the Loan Agreement should properly be characterized as an equity

claim or a debt claim (the “Characterization Issue®).

5. Prior to raising this issue, the CCAA Applicants had always treated the Intercompany
Loan as debt for all purposes, including for purposes of Canadian tax returns and aclcounting
books and records. The CCAA Applicants received valuable tax benefits from this tfeatment.
However, despite having filed schedules required in the US Proceedsing characterizing the
Intercompany Loans as debt, the CCAA Applicants then took the i)osition that the Intefcompa’ny

Loan was extinguished or converted into equity upon insolvency of Smurfit Canada.

6. All of Finance II’s directors are directors or officers of Smurfit Canada.
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7. The interests of Finance II are directly adverse to those of Smurfit Canada and the other

applicants in the CCAA Proceedings (the “CCAA Applicants”) with respect to recovery on all

of Finance II’s disclosed assets, including the Intercompany Loan.

8. Finance II and Smurfit Canada are represented by the same counsel in the CCAA
proceedings. Finance II and Smurfit Canada’s counsel also acted as counsel for both entities on

the Finance II and predecessor Finance I loan transactions.

9. There is no evidence that Finance II’s directors have received independent legal advice,
including with respect to the matters in this proceeding. There is also no evidence that the
directors have considered whether they and their counsel are conflicted or whether the positions

being taken in the CCAA proceedings are in the best interests of Finance II.

10.  Immediately prior to the return of the motion to determine the Characterization Issue (the
“Characterization Motion™), the Fund Managers brought a cross-motion, based on the
developing record with respect to the conflicts of the directors of Finance II and the conflicts of
Finance II’s counsel and the refusal to produce relevant information and witnesses, requesting

among other things that:

€)] the motions’ judge appoint independent counsel for Finance I1, including for the

purposes of the hearing of the Characterization Motion; and

(b)  the motions’ judge adjourn the Characterization Motion to permit new counsel for
Finance II to prepare for that motion and to consider whether the motion should

proceed by way of a joint hearing with the US Bankruptcy Court.

56621019 1



11. On December 11, 2009, the motions’ Judge dismissed the cross-motion with reasons to

follow (the “Representation Order”) and allowed the Characterization Motion to continue.

12. As a result, the Characterization Motion proceeded with the same conflicted counsel

acting for the legal and economic interests of Smurfit Canada and against the legal and economic

interests of its other client Finance II.

13. On January 28, 2010, the motions’ Judge also released reasons for her decision on the

Characterization Motion where she found that (the “Characterization Order”):

(a)

®)

the Intercompany Loan claim was debt (and not equity), but was not a debt

provable in bankruptcy; and alternatively,

the Intercompany Loan claim did not rank pari passu with the unsecured creditors

of Smurfit Canada and had a value of zero.

14.  The Fund Man_agers. brought a motion to the Court of Appeal for Ontario for leave to.

appeal the Representation Order and argued that the motions’ judge erred in law by:

(a)

(b)

56621019 1

failing to appoint independent counsel for Finance II in the CCAA Proceedings
and the Characterization Motion, and in so doing, failing to follow well-
established standards concerning conflicts of interest when a lawyer represents

clients whose interests are adverse;

holding that"the Fund Managers’ counsel could represent the interests of Finance
II at the Characterization Motion without the Fund Managers’ counsel having the

benefit of a solicitor-client relationship; and



allowing the CCAA Applicants’ counsel to act as gatekeeper of the information

available to the Fund Managers in the CCAA Proceedings and the
Characterization Motion, in the face of these conflicts, which resulted in material
evidence relating to the Finance I loan transaction being withheld. The withheld
evidence was directly probative of the issue under consideration and highlights

the significance of the conflicts of interest.

15. The Fund Managers brought a second motion to the Court of Appeal for Ontario for leave

to appeal the Characterization Order! and argued, infer alia, that the motions’ Jjudge erred in law

by:

(a)

applying common law principles of contractual interpretation in the face of a loan
agreement that is governed by the laws of Quebec which requires the principles of
contractual interpretation under the Civil Code of Quebec S.Q. 1991, c. 64

(“CCQ) to be applied, and finding that;

@) the Intercompany Loan was not recoverable by legal process and was

therefore not a debt provable in bankruptcy;

(i)  Finance II’s claim should not rank pari passu with the unsecured debt

claims against Smurfit Canada; and

(i)  the parties to the Loan Agréement contemplated that in an insolvency

proceeding the value of Finance II’s claim would be zero.

! The motions for leave to appeal the Representation and Characterization Orders were brought separately due to the
earlier date that the Representation Order was made and the limitation period for bringing motions for leave under
section 14(2) of the CCAA.
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16.  On March 9, 2010, the Court of Appeal for Ontario dismissed the Fund Managers’

motions for leave to appeal. As is the practice on such leave applications, no reasons were

released.

The Issues of Public and National Importance Justifying Review by this Court

17. The CCAA is federal legislation that applies throughout Canada. Proceedings under the
CCAA often involve an international dimension. Many cases, such as th_is one, have companion

proceedings in the US under_ Chapter 11 of the US Bankruptey Act.

18.  Outside of the CCAA context, the jurisprudence of this Court and international precedent
have established clear national and international standards for dealing with conflicts of interest

for directors and lawyers.

19. In US cases under the US Bankruptcy Act, the' US court has taken a strict approach to
conflicts of interest in cases where the debtors seek the court’s assistance in adjudicating

intercompany disputes.

20.  The international reputation of Canada’s administration of justice requires that Canada
adhere to certain minimum standards for addressing conflicts of interest while resolving
intercompany claims. It is important that there be clear national standards for dealing with

conflicts of interest during CCAA proceedings.

21.  Faced with the difficult position of having to assert claims against other companies of
which they are also directors, it is unrealistic to expect those conflicted directors to be able to

fulfill their fiduciary obligations to each of the corporations they serve.
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22. Having an indepéndent fiduciary (whether a court-appointed litigation representative,

independent counsel, an independent director, or an independent monitor) is critical to the proper

administration of justice. A company that does not share a common legal and economic interest

with the other entities in CCAA proceedings should have some level of independent

representation to ensure that the intercompany claim is appropriately preserved, protected and

pursued.

23.  The deleterious effects of failing to have some independent fiduciary in this case

manifested themselves as follows:

(@)

(b)

(©

56621019_1

The Fund Managers, who were forced into the position of arguing the position of
Finance II, were deprived of access to relevant information, including the file
relating to the “Finance I” transaction on which the Finance II Intercompany Loan
was copied, even though the witnesses proffered on behalf of Smurfit Canada and
Finance II described the Finance II Loan Agreement as a “cookie cutter” copy of
the_ Finance I transaction, with only the quantum, interest rate and maturity date

being changed.

The Fund Managers were denied access to interviews with Finance II

representatives including officers, directors and former employees.

The Fund Managers were forced to interview or cross:examine witnesses
(including directors of Finance I) under the watchful eye of counsel for the
Applicaﬁts, who refused numérous questions that ought to have been answered
and denied access to relevant information, documents and witnesses (such as

lawyers and accountants) to which Finance II would have been entitled if it had



been permitted to argue this motion itself with the benefit of independent

representation.

(d)  Even though, Finance II had a fundamental right to have its dispute with Smurfit
Canada determined on the basis of Québec law based on the Loan Agreement,

counsel for the CCAA Applicants failed to prove Québec law.

(e) Under the CCQ, the interpretative task is to consider the true common intentions

of the parties (volonté réelle). An independent fiduciary of Finance II could have

waived the right to Québec law on behalf of Finance II. However, in this case,
Finance II’s counsel gave the very advice that would have been in issue as part of

determining the volonté réelle.

24. it was unknown whether the information contained in Finance II’s counsel’s files would
have been of assistance to Finance II because Finance II’s counsel refused to produce or permit
the production of anything (tax, legal, accounting and othér files or reports) relating to the
Finance I transaction and refused to identify or provide access to interview or examine

individuals with knowledge of that transaction, including counsel, employees and accountants.

25.  However, as a result of a production order made in the Chapter 11 proceedings additional
documents were subsequently prodﬁced which demonstrated that the position being advocated
by the CCAA Applicants ran conirary to the opinion given by Finance II’s counsel in the Finance

I transaction and other documentary evidence produced.

26.  The Fund Managers seek costs of this application for leave to appeal.

56621019 1



Dated at Toronto, Ontario this]] %= day of April, 2010.

ot

SIGNED BY
Lawyers for the Applicants FU Ag(e/nt C— -
FRASER MILNER CASGRAINLLP FRASER MILNER CASGRAIN LLP
Barristers and Solicitors ' Barristers and Solicitors
1 First Canadian Place Suite 1420
100 King Street West 99 Bank Street
Toronto ON M5X 1R2 Ottawa, ON KI1P 1H4
Facsimile: 416-863-4592 Facsimile: 613-783-9690
Neil S. Rabinovitch K. Scott McLean
Tel: 416-863-4656 Tel: 613-783-9665
E-Mail: neil.rabinovitch@fme-law.com Email: scott.mclean@fimc-law.com
Jane Q. Dietrich ‘ Corey A. Villeneuve (Law Clerk)
Tel: 416-863-4467 Tel: 613-783-9699
E-Mail: jane.dietrich@fmc-law.com Email: corey.villeneuve@fmc-law.com
- Lawyers for the Applicants, Aurellius Ottawa Agents for the Applicants, Aurellius
Capital Management, LP and Columbus Capital Management, LP and Columbus Hill
Hill Capital Management, L.P. Capital Management, L.P.

ORIGINAL TO: THE REGISTRAR

STIKEMAN ELLIOT LLP

5300 Commetce Court West
COPIES TO: 199 Bay Street

Toronto, ON M5L 1B9

Sean Dunphy

Tel:  416-869-5662

Fax: 416-947-0866
E-mail:sdunphy@stikeman.com

Alexander Rose

Tel:  (416) 869-5261
Fax: 416-947-0866
E-mail:arose@stikeman.com

Lawyers for Smurfit-Stone Container Canada Inc.
and the other Applicants Listed on Schedule A
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AND TO:

AND TO:

GOODMANS LLP

333 Bay Street

Suite 3400

Toronto, Ontario M5H 287

Rob Chadwick

Tel:  416-979-2211

Fax: 416-979-1234
E-mail:rchadwick@goodmans.ca

Chris Armstrong

Tel:  416-979-2211

Fax: 416-979-1234
E-mail:carmstrong@goodmars.ca

Lawyers for Deloitte & Touche Inc.

BENNETT JONES LLP
3400 One First Canadian Place
P.O.Box 130

Toronto ON M5X 1A4

Kevin Zych ,
Tel:  416-777-5738
Fax: 416-863-1716

E-mail:zychk@bennettjones.com

S. Richard Orzy
Tel: -~ 416-777-5737
Fax: 416-863-1716

E-mail:orgr@be’nnettjones.com

Derek Frueh
Tel:  416-777.6237
Fax: 416-863-1716

E—mail:ﬁ'uehd@bennetijones.com

Raj Sahni

Tel:  416-777-4804

Fax: 416-863-1716
E-mail:sahnir@bennettjones.com

Lawyers for Official Committee of Unsecured
Creditors of  Smurfit-Stone  Container
Corporation, et al
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AND TO: THORNTON GROUT FINNIGAN LLP
- Suite 3200, Canadian Pacific Tower
100 Wellington St. West, P.O. Box 329
Toronto-Dominion Centre

Toronto ON M5K 1K7

Robert I. Thornton
Tel:  416-304-0560
Fax: 416-304-1313
E-mail:rthornton@tef.ca

Seema Aggarwal
Tel:  416-304-0603
Fax: 416-304-1313

E-mail:saggarwal@tgf.ca

Lawyers for the Indenture Trustee

SCHEDULE “A”
Smurfit-Stone Container Canada Inc.
3083527 Nova Scotia Company
MBI Limited/Limitée
639647 British Columbia Ltd.
B.C. Shibper Supplies Ltd.
‘Specialty Containers Inc.
605681 N.B. Inc.
Francobec Company

Stone Container Finance Company of Canada II

NOTICE TO THE RESPONDENT: A respondent may serve and file a memoré.ndum in response
to this application for leave to appeal within 30 days after service of the application. If no

response is filed within that time, the Registrar will submit this application for leave to appeal to

the Court for consideration pursuant to section 43 of the Supreme Court Act.

56621019 1
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Court File Number:

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO)

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF THE BANKRUPTCY AND
INSOLVENCY ACT,R.S.C. 1985, c. B-3, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SMURFIT-STONE CONTAINER
CANADA INC. AND THE OTHER APPLICANTS LISTED ON
- SCHEDULE “A”

Respondents

CERTIFICATE (COUNSEL OR AGENT OF THE APPLICANT OR APPELLANT)
OF THE APPLICANTS, AURELIUS CAPITAL MANAGEMENT,LP
and COLUMBUS HILL MANAGEMENT L.P.
. (together, the “Fund Managers”)
(Filed Pursuant to Section 40 of the Supreme Court Act and Rule 25(1)(a)
of the Rules of the Supreme Court of Canada)

I Neil S. Rabinovitch, counsel for the Applicants, hereby certify that

(a) there is no sealing order or ban on the publication of evidence or the names or identity of
a party or witness; and

(b)  there is no confidential information on the file that should not be accessible to the public
by virtue of specific legislation.

Dated at Toronto, Ontario this 21% day of April, 2010.

Lawyers for the Applicants

NEIL S. FABINOVITCH
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Fax: 416-947-0866
E-mail:arose@stikeman.com

Lawyers for Smurfit-Stone Container Canada Inc.
and the other Applicants Listed on Schedule A

GOODMANS LLP

333 Bay Street

Suite 3400

Toronto, Ontario MSH 287

Rob Chadwick
Tel:  416-979-2211

- Fax:  416-979-1234

E-mail:rchadwick@goodmans.ca

Chris Armstrong

Tel: 416-979-2211

Fax: 416-979-1234
E-mail:carmstrong@goodmans.ca

Lawyers for Deloitte & Touche Inc.
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AND TO:

AND TO:

BENNETT JONES LLP
3400 One First Canadian Place
P.O. Box 130

Toronto ON M5X 1A4

Kevin Zych

Tel:  416-777-5738

Fax: 416-863-1716
E-mail:zychk@bennettjones.com

S. Richard Orzy
Tel:  416-777-5737
Fax: 416-863-1716

E-mail:orzﬂ_@,bennettjones.com

Derek Frueh
Tel: 416-777.6237
Fax: 416-863-1716

E-rr_lail:fruehd@bennetij ones.com

Raj Sahni

Tel:  416-777-4804

Fax: 416-863-1716
E-mail:sahnir@bennettjones.com

Lawyers for Official Committee of Unsecured Creditors of
Smurfit-Stone Container Corporation, et al

THORNTON GROUT FINNIGAN LLP
Suite 3200, Canadian Pacific Tower

100 Wellington St. West, P.O. Box 329
Toronto-Dominion Centre

Toronto ON M5K 1K7

Robert 1. Thornton
Tel:  416-304-0560
Fax: 416-304-1313
E-mail:rthornton@tef.ca

Seema Aggarwal

Tel:  416-304-0603
Fax: 416-304-1313
E-mail:saggarwal@tgf.ca

Lawyers for the Indenture Trustee
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SCHEDULE “A»
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Smurfit-Stone Container Canada Inc.
3083527 Nova Scotia Company
MBI Limited/Limitée

639647 British Columbia Ltd.

B.C. Shipper Supplies Ltd.

Specialty Containers Inc.

605681 N.B. Inc.

Francobec Company

Stone Container Finance Company of Canada II
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Please refer to all materials of the Fund Mangers filed in their application for leave to appeal to

the Supreme Court of Canada from the Order of the Court of Appeal for Ontario in court of
appeal file no. M38502 made March 9, 2010, in respect of an Order made by the Ontario
Superior Court of Justice in court file no. CV-09-7966 on January 28, 2010. '
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