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Sale of shares in a subsidiary may not lead to VAT costs  

The European Court of Justice (ECJ) released its judgment in the AB SKF case on 29 October 2009. 

In the case, the ECJ was asked to consider the VAT treatment of the sale of shares in a subsidiary and whether 

VAT incurred in relation to the sale (on legal and other professional fees) is deductible.  The ECJ has decided in 

favour of the taxpayer and contrary to the opinion of the Advocate-General.   

The judgment could have implications for some businesses that have incurred costs in relation to share sales, 

which may now be able to recover significant amounts of the VAT incurred, subject to limitation periods.   

ECJ judgment 

The ECJ found that the sale of shares by SKF was more than a passive disposal of securities, due to the active 

involvement of SKF in the management of the subsidiary and the controlled company.  The ECJ also considered 

that it was apparent that the sale of shares was directly linked to and necessary for SKF’s economic activity.  

Accordingly, the ECJ held that the sale of shares was within the scope of VAT but that it was an exempt supply 

for VAT purposes. 

The key issue was whether the VAT incurred in relation to the sale is deductible.  On this point, the ECJ 

contemplated two situations.  First, that there is a right to deduct VAT paid on services supplied for the disposal of 

shares, provided there is a direct and immediate link between the costs associated with the services and the 

overall economic activity of the taxable person (following the Court’s previous analysis in cases such as 

Kretztechnik).  Secondly, that in some circumstances the sale of shares (where it effectively transfers the totality 

of a business’s operations) is analogous to a transfer of a business as a going concern.  Simply because the sale 

is affected by the sale of shares rather than assets, the Court suggested this should not produce a different result 

in terms of the VAT recovery treatment of associated costs. 

The ECJ considers that it is for the national courts of Member States to determine whether there is the requisite 

link between the costs and the economic activity.   

Implications  

Under current practice in several countries (including Belgium), share sales are treated as exempt from VAT and 

any VAT on costs associated with a share sale is not deductible.  The ECJ judgment suggests that current 

practice in these countries may be incorrect and that there could be more scope for businesses to reclaim VAT 

http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&jurcdj=jurcdj&newform=newform&docj=docj&docop=docop&docnoj=docnoj&typeord=ALLTYP&numaff=&ddatefs=22&mdatefs=10&ydatefs=2009&ddatefe=29&mdatefe=10&ydatefe=2009&nomusuel=&domaine=&mots=&resmax=100&Submit=Rechercher


than had been thought.  

The judgment could have implications for businesses that have incurred costs in relation to share sales.  These 

businesses may now be able to recover significant amounts of the VAT incurred, subject to limitation periods.   

 

Contact  

If you have any questions concerning the items in this publication, please contact one of the tax professionals at 

our Deloitte office in Belgium: 

• Johan Van Der Paal, jvanderpaal@deloitte.com, + 32 2 600 66 39 

• Ivan Massin, imassin@deloitte.com, +32 2 600 66 52 

• Erik Bauwens, ebauwens@deloitte.com, +32 2 800 86 65 

For general inquiries contact: 

• DTTGlobalTax@deloitte.com, + 44 (207) 007 0120 

Be sure to visit us at our website: www.deloitte.com/taxhttp://www.deloitte.com/tax 
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